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CHAPTER 1 
 
 

ESTABLISHMENT OF THE FREE TRADE AREA, 
OBJECTIVES, GENERAL DEFINITIONS AND 

INTERPRETATIONS 
 
 

Article 1 
 

Establishment of the ASEAN – Hong Kong, China 
Free Trade Area 

 
The Parties hereby establish, consistent with Article 
XXIV of GATT 1994 and Article V of GATS, an ASEAN 
- Hong Kong, China Free Trade Area.  
 

Article 2 
 

Objectives  
 
The objectives of this Agreement are to:  
 
(a) progressively liberalise and facilitate trade in 

goods among the Parties through, inter alia, 
progressive elimination of tariff and non-tariff 
barriers in substantially all trade in goods among 
the Parties; 

 
(b) progressively liberalise and facilitate trade in 

services among the Parties, with substantial 
sectoral coverage;  

 
(c) promote and enhance investment opportunities; 
 
(d) strengthen, diversify and enhance trade, 

investment and economic links among the 
Parties; and 
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(e) provide special and differential treatment to 
ASEAN Member States, especially to the newer 
ASEAN Member States, to facilitate their more 
effective economic integration.  

 
Article 3 

 
Relation to Other Agreements 

 
1. Each Party affirms its rights and obligations with 
respect to another Party under the WTO Agreement 
and other international agreements to which both 
Parties are party. 
 
2. Nothing in this Agreement shall be construed to 
derogate from any right or obligation of a Party with 
respect to another Party under the WTO Agreement 
and other international agreements to which both 
Parties are party. 
 
3. In the event of any inconsistency between this 
Agreement and any other international agreement to 
which two or more Parties are party, such Parties shall 
immediately consult with a view to finding a mutually 
satisfactory solution.  
 

Article 4 
 

Definitions of General Application 
 

For the purposes of this Agreement, unless the context 
otherwise requires: 
 
(a) Agreement means the ASEAN - Hong Kong, 

China Free Trade Agreement; 
 

(b) AHK Investment Agreement means the 
Agreement on Investment among the 
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Governments of the Hong Kong Special 
Administrative Region of the People’s Republic of 
China and the Member States of the Association 
of Southeast Asian Nations; 

 
(c) AHKFTA means the ASEAN - Hong Kong, China 

Free Trade Area; 
 

(d) AHKFTA Joint Committee means the ASEAN - 
Hong Kong, China Free Trade Area Joint 
Committee established pursuant to Article 1 
(AHKFTA Joint Committee) of Chapter 12 
(Institutional Provisions); 

 
(e) Area in respect of: 
 

(i) each ASEAN Member State means its 
territory; and 
 

(ii) Hong Kong, China means the Hong Kong 
Special Administrative Region as 
delineated by the Order of State Council of 
the People’s Republic of China No. 221 
dated 1 July 1997, which includes Hong 
Kong Island, Kowloon and the New 
Territories;  

 
(f) ASEAN means the Association of Southeast 

Asian Nations; 
 

(g) customs duties means any duty or charge of 
any kind, including any tax or surcharge, imposed 
in connection with the importation of a good, but 
does not include any: 

 
(i) charge equivalent to an internal tax, 

including excise duties, sales tax, and 
goods and services taxes, imposed 
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consistently with the provisions of 
paragraph 2 of Article III of GATT 1994, in 
respect of the like domestic product or in 
respect of an article from which the 
imported product has been manufactured 
or produced in whole or in part; 

 
(ii) anti-dumping or countervailing duty applied 

consistently with the provisions of Article VI 
of GATT 1994, the Agreement on 
Implementation of Article VI of the General 
Agreement on Tariffs and Trade 1994 in 
Annex 1A to the WTO Agreement, as may 
be amended, and the Agreement on 
Subsidies and Countervailing Measures in 
Annex 1A to the WTO Agreement, as may 
be amended; or  

 
(iii) fee or charge that is covered by Article VIII 

of GATT 1994; 
 
(h) Customs Valuation Agreement means the 

Agreement on Implementation of Article VII of the 
General Agreement on Tariffs and Trade 1994 in 
Annex 1A to the WTO Agreement; 

 
(i) days means calendar days, including weekends 

and holidays; 
 
(j) GATS means the General Agreement on Trade 

in Services in Annex 1B to the WTO Agreement; 
 
(k) GATT 1994 means the General Agreement on 

Tariffs and Trade 1994 in Annex 1A to the WTO 
Agreement; 

 
(l) Harmonized System, HS Code or HS means 

the Harmonized Commodity Description and 
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Coding System established by the International 
Convention on the Harmonized Description and 
Coding System signed at Brussels on 14 June 
1983, as amended; 

 
(m) import licensing means administrative 

procedures requiring the submission of an 
application or other documentation (other than 
those required for customs purpose) to the 
relevant administrative body as a prior condition 
for importation of goods into the Area of the 
importing Party; 

 
(n) Newer ASEAN Member States means 

Cambodia, Lao PDR, Myanmar and Viet Nam; 
 
(o) originating good means a good that qualifies as 

originating under Chapter 3 (Rules of Origin);  
 
(p) Parties means Hong Kong, China and those 

ASEAN Member States for which this Agreement 
has entered into force collectively; 

 
(q) Party means either Hong Kong, China or an 

ASEAN Member State for which this Agreement 
has entered into force; 

 
(r) SPS Agreement means the Agreement on the 

Application of Sanitary and Phytosanitary 
Measures in Annex 1A to the WTO Agreement; 
   

(s) WTO means the World Trade Organization; 
 
(t) WTO Agreement means the Marrakesh 

Agreement Establishing the World Trade 
Organization, done on 15 April 1994; and 
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(u) WTO Dispute Settlement Understanding 
means the Understanding on Rules and 
Procedures Governing the Settlement of 
Disputes in Annex 2 to the WTO Agreement.  

 
Article 5 

 
Interpretations 

 
In this Agreement, unless the context otherwise 
requires: 
 
(a) in the case of Hong Kong, China, where an 

expression is qualified by the term “national”, 
such expression shall be interpreted as 
pertaining to Hong Kong, China;   

(b)  in the case of Hong Kong, China, any reference 
to an international agreement to which a Party is 
a party shall include an international agreement 
made applicable to Hong Kong, China, and any 
reference to the rights, obligations or 
undertakings of a Party under an international 
agreement or arrangement shall include the 
rights, obligations or undertakings made 
applicable to Hong Kong, China under such an 
international agreement or arrangement; and  

(c) where anything under this Agreement is to be 
done within a number of days from, after, before, 
or of a specified date or event, the specified date 
or the date on which the specified event occurs 
shall not be included in calculating that number 
of days. 
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CHAPTER 2 

TRADE IN GOODS 

Article 1 

Scope 

Except as otherwise provided, this Chapter shall apply 
to trade in all goods among the Parties. 

Article 2 

Reduction and/or Elimination of Customs Duties 

Except as otherwise provided in this Agreement, each 
Party shall progressively reduce and/or eliminate 
customs duties on originating goods of the other 
Parties in accordance with its schedule of tariff 
commitments in Annex 2-1 (Schedules of Tariff 
Commitments). 

Article 3 

Standstill 

Except as otherwise provided in this Agreement, no 
Party shall increase customs duty on an originating 
good of any other Party in a manner inconsistent with 
its schedule of tariff commitments in Annex 2-1 
(Schedules of Tariff Commitments). 
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Article 4 

Acceleration of Commitments 

Nothing in this Agreement shall preclude the Parties 
from negotiating and entering into arrangements to 
accelerate the implementation of commitments made 
under this Agreement, provided that such 
arrangements are mutually agreed and implemented 
by all the Parties. 

Article 5 

National Treatment on Internal Taxation and 
Regulation 

Each Party shall accord national treatment to the 
goods of the other Parties in accordance with Article III 
of GATT 1994.  To this end, Article III of GATT 1994 is 
incorporated into and shall form part of this Agreement, 
mutatis mutandis. 

Article 6 

Fees and Charges Connected with Importation 
and Exportation 

1. Each Party shall ensure that fees and charges
connected with importation and exportation shall be
consistent with its rights and obligations under Article
VIII of GATT 1994.

2. Each Party shall make available details of the
fees and charges that it imposes in connection with
importation and exportation and, to the extent possible
and in accordance with its internal law, make such
information available on the internet.
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3. Each Party shall not require legalisation or
authentication of customs documentation, including
related fees and charges, in connection with the
importation of any good of any other Party

Article 7 

Measures to Safeguard the Balance of Payments 

Nothing in this Chapter shall be construed to prevent a 
Party from taking any measure for balance-of-
payments purposes in accordance with Article XII of 
GATT 1994 and the Understanding on the Balance-of-
Payments Provisions of the General Agreement on 
Tariffs and Trade 1994 in Annex 1A to the WTO 
Agreement. 

Article 8 

Publication and Administration of Trade 
Regulations 

1. Article X of GATT 1994 is incorporated into and
shall form part of this Agreement, mutatis mutandis.

2. In accordance with its internal law and to the
extent possible, each Party shall make its laws,
regulations, decisions and rulings of the kind referred
to in paragraph 1 available on the internet.

Article 9 

Quantitative Restrictions and Non-Tariff Measures 

1. No Party shall adopt or maintain any prohibition
or quantitative restriction on the importation of any
good of any other Party or on the exportation of any
good destined for the Area of any other Party, except

.
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in accordance with its WTO rights and obligations or in 
accordance with this Agreement.  To this end, Article 
XI of GATT 1994 is incorporated into and shall form 
part of this Agreement, mutatis mutandis. 
 
2. Except as otherwise provided in this Agreement, 
a Party shall not adopt or maintain any non-tariff 
measure on the importation of any good of any other 
Party or on the exportation of any good destined for the 
Area of any other Party except in accordance with its 
WTO rights and obligations. 
 
3. Each Party shall ensure transparency of its non-
tariff measures permitted under paragraph 2 and that 
any such measures are not prepared, adopted or 
applied with a view to, or with the effect of, creating 
unnecessary obstacles to trade among the Parties. 

 
Article 10 

 
Import Licensing 

 
1. Each Party shall ensure that all automatic and 
non-automatic import licensing measures are 
implemented in a transparent and predictable manner, 
and applied in accordance with the Agreement on 
Import Licensing Procedures in Annex 1A to the WTO 
Agreement. 
 
2.  Upon request of another Party, a Party shall, 
promptly and to the extent possible, respond to the 
request of that Party for information on import licensing 
requirements of general application. 
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Article 11 
 

Modification of Concessions 
 

1.  Each Party shall not nullify or impair any of its 
concessions under this Agreement, except as 
otherwise provided in this Agreement. 
 
2. In exceptional circumstances where a Party 
faces unforeseen difficulties in implementing its tariff 
commitments, that Party may, by negotiation and 
agreement with any Party to which it has made a 
concession under this Agreement, modify or withdraw 
its concession contained in its schedule of tariff 
commitments in Annex 2-1 (Schedules of Tariff 
Commitments).  In such negotiations and agreement, 
which may include compensatory adjustment with 
respect to other goods, the Parties concerned shall 
maintain a general level of reciprocal and mutually 
advantageous concessions not less favourable to the 
trade than that provided for in this Agreement prior to 
such negotiations. 
 

Article 12 
 

Contact Points and Consultations 
 

1. Each Party shall designate a contact point to 
facilitate communication among the Parties on any 
matter relating to this Chapter.  A Party shall notify 
the other Parties promptly of any amendment to the 
details of its contact point. 
 
2. Where a Party considers that any proposed or 
actual measure of another Party or Parties may 
materially affect trade in goods among the Parties, that 
Party may, through the contact points, request detailed 
information relating to that measure and, if necessary, 
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request consultations with a view to resolving any 
concern about the measure.  The requested Party or 
Parties shall respond promptly to such requests for 
information and consultations. 
 
3. Any action taken pursuant to paragraph 2 shall 
be without prejudice to the rights and obligations of the 
Parties under Chapter 13 (Consultations and Dispute 
Settlement) or under the WTO Dispute Settlement 
Understanding. 
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CHAPTER 3 
 
 

RULES OF ORIGIN 
 
 

Article 1 
 

Eligibility for Preferential Tariff Treatment 
 

In determining the origin of a good eligible for 
preferential tariff treatment pursuant to Chapter 2 
(Trade in Goods) of this Agreement, the provisions 
under this Chapter shall apply. 
 

Article 2 
 

Definitions 
 

For the purposes of this Chapter: 
 

(a) aquaculture means the farming of aquatic 
organisms including fish, molluscs, 
crustaceans, other aquatic invertebrates and 
aquatic plants, from seedstock such as eggs, 
fry, fingerlings and larvae, by intervention in 
the rearing or growth processes to enhance 
production such as regular stocking, feeding, 
or protection from predators;  

 
(b) Costs, Insurance and Freight (CIF) means 

the value of the good imported, and includes 
the cost of freight and insurance up to the port 
or place of entry into the importing Party; 

 
(c) Free-on-board (FOB) means the free-on-

board value of the good, inclusive of the cost 
of transport to the port or site of final shipment 
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abroad; 
 

(d) generally accepted accounting principles 
(GAAP) means the recognised consensus or 
substantial authoritative support in a Party, 
with respect to the recording of revenues, 
expenses, costs, assets and liabilities; the 
disclosure of information; and the preparation 
of financial statements.  These standards may 
encompass broad guidelines of general 
application as well as detailed standards, 
practices and procedures; 

 
(e) good means a material or product, which can 

be wholly obtained or produced, even if it is 
intended for later use as a  material in another 
production process.  For the purposes of this 
Chapter, the terms “good” and “product” can 
be used interchangeably; 

 
(f) identical and interchangeable materials 

means materials being of the same kind and 
commercial quality, possessing the same  
technical and physical characteristics, and 
which after being incorporated into the finished 
product cannot be distinguished from one 
another for origin purposes by virtue of any 
markings, or mere visual examination, etc.;   

 
(g) material means any matter or substance used 

or consumed in the production of a good or 
physically incorporated into another good or 
subjected to a process in the production of 
another good;  

 
(h) non-originating good or non-originating 

material means a good or material that does 
not qualify as originating in accordance with 
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the provisions of this Chapter;  
 
(i) originating good or originating material 

means a good or material that qualifies as 
originating in accordance with the provisions of 
this Chapter; 

 
(j) packing material and container for 

transportation means the good used to 
protect a good during its transportation, 
different from that container or material used 
for its retail sale; 

 
(k) preferential tariff treatment means tariff 

concessions granted to originating goods as 
reflected by the tariff rates applicable under 
this Agreement;  

 
(l) production means methods of obtaining 

goods, including growing, mining, harvesting, 
raising, breeding, extracting, gathering, 
aquaculture, collecting, capturing, fishing, 
trapping, hunting, manufacturing, producing, 
processing or assembling goods; and 

 
(m) Product Specific Rules means the rules set 

out in Annex 3-2 (Product Specific Rules) that 
specify that the materials used to produce a 
good have undergone a change in tariff 
classification or a specific manufacturing or 
processing operation, or satisfy a regional 
value content criterion or a combination of any 
of these criteria.  
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Article 3 

Origin Criteria 

For the purposes of this Chapter, a good imported 
into a Party from another Party shall be treated as an 
originating good if it conforms to the origin 
requirements under any one of the following 
conditions: 

(a) a good which is wholly obtained or produced
in the exporting Party as set out in Article 4
(Wholly Obtained or Produced Goods);

(b) a good produced in the exporting Party
exclusively from originating materials from
one or more of the Parties; or

(c) a good not wholly obtained or produced in
the exporting Party, provided that the good is
eligible under Article 5 (Not Wholly Obtained
or Produced Goods);

and meets all other applicable requirements of this 
Chapter. 

Article 4 

Wholly Obtained or Produced Goods 

For the purposes of subparagraph (a) of Article 3 
(Origin Criteria), the following goods shall be 
considered as wholly obtained or produced in the 
exporting Party: 

(a) plants and plant products, including fruits,
flowers, vegetables, trees, seaweed, fungi
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and live plants, grown, harvested, picked or 
gathered in a Party1; 

(b) live animals including mammals, birds, fish,
crustaceans, molluscs, reptiles, bacteria and
viruses, born and raised in a Party;

(c) goods obtained from live animals in a Party;

(d) goods obtained from hunting, trapping,
fishing, farming, aquaculture, gathering or
capturing conducted in a Party;

(e) minerals and other naturally occurring
substances, not included in subparagraphs
(a) to (d), extracted or taken from the soil,
waters, seabed or beneath the seabed in a
Party;

(f) products of sea-fishing extracted or taken by
vessels registered with the exporting Party
and entitled to fly the flag of that Party, and
minerals and other naturally occurring
substances extracted or taken from the
waters, seabed or beneath the seabed
outside the waters of the exporting Party,
provided that that Party has the rights to

1 For the purposes of this Article, “in a Party” means: 
(i) for ASEAN Member States, the land, territorial sea, exclusive economic

zone, continental shelf over which a Party exercises sovereignty, sovereign
rights or jurisdiction, as the case may be, in accordance with international
law.

(ii) for Hong Kong, China, the Area of Hong Kong, China.

For the avoidance of doubt, nothing contained in the above definition shall be 
construed as conferring recognition or acceptance by one Party of the outstanding 
maritime and territorial claims made by any other Party, nor shall be taken as pre- 
judging the determination of such claims. 
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exploit such waters, seabed and beneath the 
seabed in accordance with international law2; 

 
(g)  products of sea-fishing and other marine 

products taken from the high seas by vessels 
registered with a Party and entitled to fly the 
flag of that Party;  

 
(h)  products processed or made on board factory 

ships registered with a Party or entitled to fly 
the flag of that Party, exclusively from 
products referred to in subparagraph (g);  

 
(i)  goods which are: 

    
(i) waste and scrap derived from production 

and consumption in a Party, provided 
that such goods are fit only for the 
recovery of raw materials or for recycling 
purposes; or 

 
(ii) used goods collected in a Party, provided 

that such goods are fit only for the 
recovery of raw materials or for recycling 
purposes; and 

 
(j)  goods obtained or produced in the exporting 

Party from products referred to in 
subparagraphs (a) to (i).  

 
Article 5 

 
Not Wholly Obtained or Produced Goods 

 
1. For the purposes of subparagraph (c) of Article 3 
(Origin Criteria), except for those goods covered under 
                                                           
2 “International law” refers to generally accepted international law such as the United 

Nations Convention on the Law of the Sea, 1982. 
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paragraph 2, a good shall be treated as an originating 
good if the good has a regional value content 
(“Regional Value Content” or “RVC”) of not less than 
40 per cent calculated using the formula set out in 
Article 6 (Calculation of Regional Value Content).  

2. In accordance with paragraph 1, a good subject
to the Product Specific Rules shall be treated as an
originating good if it meets those Product Specific
Rules as specified in Annex 3-2 (Product Specific
Rules):

(a) Where a Product Specific Rule provides a
choice of rules from a RVC-based rule of
origin, a change in tariff classification (“CTC”)-
based rule of origin, a specific manufacturing
or processing operation, or a combination of
any of these criteria, each Party shall permit
the exporter of the good to decide which rule
to use in determining whether the good
qualifies as an originating good of the Party.

(b) Where a Product Specific Rule specifies a
certain RVC, the RVC of a good shall be
calculated using the formula set out in Article
6 (Calculation of Regional Value Content).

(c) Where a Product Specific Rule requires that
the materials used have undergone CTC or a
specific manufacturing or processing
operation, the rules shall apply only to non-
originating materials.
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Article 6 
 

Calculation of Regional Value Content 
 

1.  For the purposes of Article 5 (Not Wholly 
Obtained or Produced Goods), the formula for 
calculating RVC is as follows: 
 

(a)  Direct /Build-up Method 

 
 
or 
 

(b)  Indirect /Build-down Method 

 
 
2.  For the purposes of calculating the RVC 
provided in paragraph 1: 

 
(a) AHKFTA Material Cost is the value of 

originating materials, parts or produce that 
are acquired or self-produced by the producer 
in the production of the good;  

 
(b) Value of Non-Originating Materials, Parts 

or Produce is the CIF value at the time of 
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importation or the earliest ascertained price 
paid for all non-originating materials, parts or 
produce that are acquired by the producer in 
the production of the good; non-originating 
materials include materials of undetermined 
origin; 

 
(c)  Direct labour cost includes wages, 

remuneration and other employee benefits 
associated with the manufacturing process; 

 
(d)  Direct overhead cost includes, but is not 

limited to, real property items associated with 
the production process (insurance, factory 
rent and leasing, depreciation on buildings, 
repair and maintenance, taxes, interests on 
mortgage); leasing of and interest payments 
for plant and equipment; factory security; 
insurance (plant, equipment and materials 
used in the manufacture of the goods); 
utilities (energy, electricity, water and other 
utilities directly attributable to the production 
of the goods); research, development, design 
and engineering; dies, moulds, tooling and 
the depreciation, maintenance and repair of 
plant and equipment; royalties or licences (in 
connection with patented machines or 
processes used in the manufacture of the 
goods or the right to manufacture the goods); 
inspection and testing of materials and the 
goods; storage and handling in the factory; 
disposal of recyclable wastes; and cost 
elements in computing the value of raw 
materials, i.e. port and clearance charges and 
import duties paid for dutiable component; 
and 
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(e) Other Costs are the costs incurred in placing
the good in the ship or other means of 
transport for export including, but not limited 
to, domestic transport costs, storage and 
warehousing, port handling, brokerage fees 

3. The value of goods under this Chapter shall be
determined in accordance with the Customs Valuation
Agreement.  The Parties shall harmonise, to the extent
possible, administrative procedures and practices in
the assessment of value of goods for customs
purposes.

Article 7 

Accumulation 

Unless otherwise provided in this Agreement, a good 
which complies with the origin requirements provided 
herein and which is used in another Party as a material 
for a finished good eligible for preferential tariff 
treatment shall be considered to be originating in the 
latter Party where working or processing of the finished 
goods has taken place.  

Article 8 

Minimal Operations and Processes 

1. Notwithstanding any provisions in this Chapter, a
good shall not be considered to be originating in the
Area of a Party if the following operations are
undertaken exclusively by itself or in combination in the
Area of that Party:

and service charges.
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(a) preserving operations to ensure that the good
remains in good condition during transport
and storage;

(b) changes of packaging, breaking-up and
assembly of packages;

(c) simple3 washing, cleaning, removal of dust,
oxide, oil, paint or other coverings;

(d) simple3 painting and polishing operations;

(e) husking, partial or total bleaching, polishing
and glazing of cereals and rice;

(f) operations to colour sugar or form sugar
lumps;

(g) simple3 peeling, stoning, or un-shelling;

(h) sharpening, simple3 grinding or simple3

cutting;

(i) sifting, screening, sorting, classifying,
grading, matching;

(j) simple3 placing in bottles, cans, flasks, bags,
cases, boxes, fixing on cards or boards and
all other simple3 packaging operations;

(k) affixing or printing marks, labels, logos and
other like distinguishing signs on products or
their packaging;

3 “simple” means an activity which does not need special skills, machines, apparatus 
or equipment especially produced or installed for carrying out the activity. 
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(l) simple mixing4 of products, whether or not of
different kinds;

(m) simple3 assembly of parts of articles to
constitute a complete article or disassembly
of products into parts;

(n) simple3 testing or calibrations; or

(o) slaughtering5 of animals.

2. A good originating in the Area of a Party shall
retain its initial originating status, when exported from
another Party, where operations undertaken have not
gone beyond those referred to in paragraph 1.

Article 9 

Direct Consignment 

1. Preferential tariff treatment shall be applied to
goods satisfying the requirements of this Chapter and
which are consigned directly between the exporting
Party and the importing Party.

2. The following shall be considered as consigned
directly from the exporting Party to the importing Party:

4 “simple mixing” means an activity which does not need special skills, machines, 
apparatus or equipment especially produced or installed for carrying out the activity 
and does not include chemical reaction. Chemical reaction means a process 
(including a biochemical process) which result in a molecule with a new structure by 
breaking intramolecular bonds and by forming new intramolecular bonds, or by 
altering the spatial arrangement of atoms in a molecule. 

5 “slaughtering” means the mere killing of animals and subsequent processes such as 
cutting, chilling, freezing, salting, drying or smoking, for the purpose of preservation 
for storage and transport.  
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(a)  goods transported from the exporting Party to 
the importing Party; or 
 

(b)  goods transported through one or more 
Parties, other than the exporting Party and 
the importing Party, or through a non-Party, 
provided that: 

 
(i)  the transit entry is justified for 

geographical reason or by consideration 
related exclusively to transport 
requirements; 

 
(ii)  the goods have not entered into trade or 

consumption there; and 
 
(iii)  the goods have not undergone any 

operation there other than unloading and 
reloading or any other operation to 
preserve them in good condition.  
 

Article 10 
 

De Minimis 
 
1. A good that does not satisfy a CTC requirement 
shall be considered as originating if the value of all non-
originating materials used in its production that do not 
undergo the required CTC does not exceed 10 per cent 
of the FOB value of the good and the good meets all 
other applicable criteria set forth in this Chapter for 
qualifying as an originating good. 
 
2.  The value of non-originating materials referred to 
in paragraph 1 shall be included in the value of non-
originating materials for any applicable RVC 
requirement for the good. 

 



34 
 

Article 11 
 

Treatment of Packing and Packaging Materials 
and Containers 

 
1.  Packing materials and containers for 
transportation and shipment of a good shall not be 
taken into account in determining the origin of any 
good. 
 
2.  Packaging materials and containers in which the 
good is packaged for retail sale, which are classified 
with the good pursuant to Rule 5 of the General Rules 
for the Interpretation of the Harmonized System, shall 
be disregarded in determining the origin of the good, 
provided that: 
 

(a)  the good is wholly obtained as set out in 
subparagraph (a) of Article 3 (Origin Criteria);  

 
(b) the good is produced entirely in the Area of a 

Party as set out in subparagraph (b) of Article 
3 (Origin Criteria); or 

 
(c) the good is subject to a CTC requirement set 

out in Annex 3-2 (Product Specific Rules). 
 
3.  If a good is subject to a RVC requirement, the 
value of the packaging materials and containers in 
which the good is packaged for retail sale shall be 
taken into account as originating or non-originating 
materials, as the case may be, in calculating the RVC 
of the good. 
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Article 12 

Accessories, Spare Parts and Tools 

1. If a good is subject to the requirements of CTC or 
specific manufacturing or processing operation, the 
origin of accessories, spare parts, tools and 
instructional or other information materials presented 
with the good shall not be taken into account in 
determining whether the good qualifies as an 
originating good, provided that:

(a) the accessories, spare parts, tools and 
instructional or other information materials are 
not invoiced separately from the good; and

(b) the quantities and value of the accessories, 
spare parts, tools and instructional or other 
information materials are customary for the 
good.

2. If a good is subject to a RVC-based rule of origin, 
the value of the accessories, spare parts, tools and 
instructional or information materials shall be taken into 
account as the value of the originating or non-
originating materials, as the case may be, in calculating 
the RVC of the good. 

Article 13 

Neutral Elements 

In order to determine whether a good is an originating 
good, it shall not be necessary to determine the origin 
of the following which might be used in its production 
and not incorporated into the good: 

(a) fuel and energy;



36 

(b) tools, dies and moulds;

(c) spare parts and materials used in the
maintenance of equipment and buildings;

(d) lubricants, greases, compounding materials
and other materials used in production or
used to operate equipment and buildings;

(e) gloves, glasses, footwear, clothing, safety
equipment and supplies;

(f) equipment, devices and supplies used for
testing or inspecting the good;

(g) catalysts and solvents; and

(h) any other goods that are not incorporated
into the good but  the use of which in the
production of the good can reasonably be
demonstrated to be a part of that production.

Article 14 

Identical and Interchangeable Materials 

1. The determination of whether identical and
interchangeable materials are originating materials
shall be made either by physical segregation of each of
the materials or by the use of GAAP of stock control
applicable, or inventory management method, in the
exporting Party.

2. Once a decision has been taken on the inventory
management method, that method shall be used
throughout the fiscal year.
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Article 15 

Certificate of Origin 

Unless otherwise provided for in this Chapter, a claim 
that a good is eligible for preferential tariff treatment 
shall be supported by a Certificate of Origin (Form 
AHK) issued by an issuing authority designated by the 
exporting Party and notified to the other Parties in 
accordance with Annex 3-1 (Operational Certification 
Procedures).   

Article 16 

Amendments of Annexes and Appendix 

1. The AHKFTA Joint Committee may, upon
recommendation of the Sub-Committee on Rules of
Origin, amend in writing Annex 3-1 (Operational
Certification Procedures), and Appendix (List of Data
Requirements).

2. The amendments to Annex 3-1 (Operational
Certification Procedures) and the Appendix (List of
Data Requirements) adopted in accordance with
paragraph 1 shall be promptly published and shall
come into effect on the date determined by the
Parties through the AHKFTA Joint Committee.

3. The AHKFTA Joint Committee shall, upon
recommendation of the Sub-Committee on Rules of
Origin, adopt the transposition that is in the revised
nomenclature of the HS following the World Customs
Organization’s periodic amendments to the HS
nomenclature in Annex 3-2 (Product Specific Rules).
Such transposition shall be carried out without
impairing the existing commitments and shall be
completed in a timely manner.
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Article 17 

Sub-Committee on Rules of Origin 

1. For the purposes of effective and uniform
implementation of this Chapter, a Sub-Committee on
Rules of Origin shall be established.

2. The functions of the Sub-Committee on Rules of
Origin shall be to:

(a) monitor the implementation and operation of
this Chapter;

(b) review, as and when necessary, this Chapter
to provide appropriate recommendations with
the view to enhancing this Chapter to make it
responsive to the dynamic changes in the
regional and global production processes so
as to facilitate trade and investment among
Parties, promote a regional production
network, encourage the development of Small
and Medium Enterprises and narrow the
development gaps;

(c) review, as and when necessary, the
operational procedures of this Chapter with the
view to simplifying the procedures and making
them transparent, predictable and
standardised, taking into account the best
practices of other regional and international
trade agreements;

(d) consider any other matter as the Parties may
agree related to this Chapter; and

(e) carry out other functions as may be delegated
by the AHKFTA Joint Committee or other
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higher-level body. 

3. The Sub-Committee on Rules of Origin shall be 
composed of government representatives of the 
Parties, and may invite representatives of non-
governmental entities of the Parties with necessary 
expertise relevant to the issues to be discussed, upon 
agreement of all Parties.

4. The Sub-Committee on Rules of Origin shall 
meet as mutually determined by the Parties.  The 
meetings of the Sub-Committee on Rules of Origin may 
be conducted in person, or by any other means as 
mutually determined by the Parties.

5. The Sub-Committee on Rules of Origin shall, 
immediately after the date of entry into force of this 
Agreement, continue the negotiations on the Product 
Specific Rules of the tariff lines listed in Annex 3-3 
(Product Specific Rules to be Reviewed).

6. The negotiations referred to in paragraph 5 shall 
be concluded within one year from the date of entry into 
force of this Agreement, unless otherwise agreed upon 
by the Parties.  The outcome of the negotiations shall 
be incorporated into this Agreement in accordance with 
Article 2 (Amendments) of Chapter 14 (Final 
Provisions). 



117 
 

CHAPTER 4 
 
 

CUSTOMS PROCEDURES AND TRADE 
FACILITATION 

 
 

Article 1 
 

Definitions 
 
For the purposes of this Chapter: 

 
(a)  Customs Administration means: 
 

(i) in respect of ASEAN, the customs 
administration of each ASEAN Member 
State or competent authorities that are 
responsible under the internal law of the 
ASEAN Member State for the 
administration of customs law; and 

 
(ii) in respect of Hong Kong, China, the 

Customs and Excise Department of Hong 
Kong, China; 

 
(b)  customs law means any internal law 

administered, applied or enforced by the 
Customs Administration of a Party; and 

 
(c)  customs procedures means the treatment 

applied by the Customs Administration of a Party 
to a good that is subject to customs law.  
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Article 2 
 

Objectives 
 

The objectives of this Chapter are to: 
 
(a) ensure predictability, consistency and 

transparency in the application of the customs 
laws of the Parties;  

 
(b)   promote efficient and economical administration 

of customs procedures, and the expeditious 
clearance of goods; 

 
(c) simplify and harmonise customs procedures to 

the extent possible; 
 
(d)  promote co-operation among the Customs 

Administrations of the Parties; and 
 
(e)   facilitate trade among the Parties. 

 
Article 3 

 
Scope 

 
This Chapter applies, in accordance with the Parties’ 
respective internal laws, to customs procedures 
applied to goods traded among the Parties. 

 
Article 4 

 
Customs Procedures and Facilitation 

 
1.  Each Party shall ensure that its customs 
procedures and practices are predictable, consistent 
and transparent, and facilitate trade including through 
the expeditious clearance of goods.  
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2.  Customs procedures of the Parties shall, where 
possible and to the extent permitted by their respective 
customs laws, conform to standards and 
recommended practices of the World Customs 
Organization and other international organisations 
relevant to customs. 
 
3.  The Customs Administration of each Party shall 
review its customs procedures to facilitate trade. 
 
4. Customs control shall be limited to such control 
which is necessary to ensure compliance with the 
customs laws of the respective Parties. 

 
Article 5 

 
Pre-arrival Processing 

 
The Customs Administration of each Party shall 
endeavour to adopt or maintain procedures allowing 
for the submission of import documentation and other 
required information, in electronic format as 
appropriate, in order to begin processing prior to the 
arrival of a good with a view to expediting the release 
of the good upon arrival. 

 
Article 6 

 
Risk Management 

 
1. Each Party shall use risk management to 
determine control measures with a view to facilitating 
legitimate trade, and expediting customs clearance 
and release of goods. 
 
2. Each Party shall administer customs procedures 
so as to expedite the clearance of low-risk goods and 
focus on high-risk goods. 
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Article 7 

Customs Valuation 

Each Party shall determine the customs value of goods 
traded with other Parties in accordance with Article VII 
of GATT 1994 and the Customs Valuation Agreement. 

Article 8 

Classification of Goods 

Each Party shall apply the International Convention on 
the Harmonized Commodity Description and Coding 
System signed at Brussels on 14 June 1983, as 
amended, to goods traded with other Parties. 

Article 9 

Use of Information Technology System 

1. The Customs Administration of each Party,
where applicable, shall apply information technology in
customs operations based on internationally accepted
standards for expeditious customs clearance and
release of goods.

2. Each Party shall endeavour to establish and
operate its single window system to enable traders to
submit documentation or data requirements for
importation, exportation or transit of goods through a
single entry point to its relevant authorities or agencies.
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Article 10 

Authorized Economic Operators 

1. The Customs Administration of each Party shall 
endeavour to establish a programme of Authorized 
Economic Operators (“AEOs”) on the basis of the SAFE 
Framework of Standards to Secure and Facilitate 
Global Trade of the World Customs Organization (the 
“SAFE Framework”) to promote informed compliance 
and facilitate trade while ensuring effective customs 
control.

2. The Customs Administrations of the Parties shall 
endeavour to work towards mutual recognition of AEOs 
and develop their programmes on the basis of 
international standards under the SAFE Framework. 

Article 11 

Post Clearance Audit 

The Customs Administration of each Party shall 
establish and operate post clearance audits to ensure 
compliance with customs and other related law for 
expeditious customs clearance. 

Article 12 

Advance Rulings 

1. Each Party, through its Customs Administration
or other relevant authorities, shall, subject to its internal
law and administrative determinations, provide in
writing advance rulings to an applicant described in
subparagraph 2 (a), in respect of the tariff
classification, appropriate method or criteria and the
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application thereof to be used for determining the 
customs valuation, and origin of goods. 
 
2. Where available, each Party shall adopt or 
maintain procedures for advance rulings, which shall: 
 

(a) provide that an exporter, importer or any 
person with a justifiable cause or a 
representative thereof may apply for an 
advance ruling before the importation of a 
good in question; 

 
(b) require that an applicant for an advance ruling 

provides a detailed description of the good 
and all relevant information needed to 
process an application for an advance ruling; 

 
(c)  provide that its Customs Administration may, 

at any time during the course of evaluation of 
an application for an advance ruling, request 
the applicant to provide additional information 
within a specified period; 

 
(d) provide that any advance ruling be based on 

the facts and circumstances presented by the 
applicant, and any other relevant information 
in the possession of the decision-maker; and 

 
(e) provide that an advance ruling be issued to 

the applicant expeditiously on receipt of all 
necessary information, within the period 
specified in each Party’s respective internal 
law or administrative determinations. 

 
3. A Party may reject an application for an advance 
ruling where the additional information requested in 
accordance with subparagraph 2 (c) is not provided 
within the specified period. 
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4. Subject to paragraphs 1 and 5 and where 
available, each Party shall apply an advance ruling to 
all importations of goods described in that ruling 
imported into its Area for three years from the date of 
that ruling, or such other period as specified in that 
Party's internal law or administrative determinations. 
 
5.  A Party may modify or revoke an advance ruling 
upon a determination that the ruling was based on an 
error of fact or law (including human error), the 
information provided is false or inaccurate, there is a 
change in its internal law in a manner consistent with 
this Agreement, or there is a change in a material fact 
or circumstances on which the ruling was based. 
 
6.  Where an importer claims that the treatment 
accorded to an imported good should be governed by 
an advance ruling, the Party may evaluate whether the 
facts and circumstances of the importation are 
consistent with the facts and circumstances upon 
which an advance ruling was based. 

 
Article 13 

 
Temporary Admission 

 
1. Each Party shall facilitate temporary admission of 
a good in accordance with its internal law and the 
relevant international standards applied by the Party. 
 
2. Temporary admission in this Article means 
customs procedures for certain goods which are 
brought into a Party for a specific purpose and intended 
for re-exportation within a specified period without 
having undergone any change except normal 
depreciation due to the use made of them.  Such 
customs procedures may include the goods being 
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conditionally relieved totally or partially from payment 
of import duties and taxes. 

 
Article 14 

 
Express Consignments 

 
1.  The Customs Administration of each Party shall 
endeavour to put in place adequate measures and 
mechanisms to facilitate customs clearance of express 
consignments, including pre-arrival lodging and 
processing of a goods declaration. 
 
2.  Goods declaration in this Article means a 
statement made in the manner prescribed by the 
Customs Administration of a Party, by which the 
persons concerned indicate the customs procedure to 
be applied to the goods and furnish the particulars 
which the Customs Administration requires for the 
application of the customs procedure. 
 

Article 15 
 

Customs Co-operation 
 

To the extent permitted by its internal law, the Customs 
Administration of each Party may, as it deems 
appropriate, assist the Customs Administration of 
another Party on: 

 
(a)  the implementation and operation of this 

Chapter; and  
 
(b) such other issues as the Parties mutually 

determine. 
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Article 16 
 

Publication and Enquiry Points 
 
1. The Customs Administration of each Party shall 
publish on the internet or in print form the customs law 
and customs administrative procedures that it applies 
or enforces, including any modifications thereof, except 
law enforcement procedures and internal operational 
guidelines. 
 
2.  The Customs Administration of each Party shall 
designate one or more enquiry points to deal with 
enquiries from interested persons concerning customs 
matters, and shall make available on the internet or in 
print form information concerning the procedures for 
making such enquiries. 

 
Article 17 

 
Consultations 

 
1.  Each Party shall encourage its Customs 
Administration to consult with the Customs 
Administrations of the other Parties regarding issues 
related to trade in goods arising from the operation or 
implementation of this Chapter. 
   
2.  The Customs Administration of each Party shall 
designate one or more contact points for the purposes 
of this Chapter.  Each Party shall provide information 
on the contact points to the other Parties and notify any 
amendment to such information to the other Parties as 
soon as practicable. 
 
3.  The consultations referred to in paragraph 1 shall 
be conducted through the contact points of the 
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Customs Administrations of the relevant Parties, within 
a timeframe to be mutually determined. 
 
4.  Any action taken pursuant to paragraph 1 shall 
be without prejudice to the rights and obligations of the 
Parties under Chapter 13 (Consultations and Dispute 
Settlement) or under the WTO Dispute Settlement 
Understanding. 

 
Article 18 

 
Review and Appeal 

 
1. Each Party shall, in accordance with its internal 
law, provide that the importer, exporter or any other 
person affected by its administrative rulings, 
determinations or decisions have access to:  

 
(a)  a level of administrative appeal to or review 

by the authority higher than or independent of 
the official or office responsible for the rulings, 
determinations or decisions. The level of 
administrative appeal or review may include 
any authority supervising the Customs 
Administration, subject to the internal law of 
the Party; and/or  

 
(b) judicial review or appeal of the administrative 

rulings, determinations or decisions subject to 
its internal law. 

 
2. The decision on review or appeal shall be given 
to the applicant or appellant and, subject to the Party’s 
internal law, the reasons for such decision shall be 
provided in writing.  

 
  



127 
 

CHAPTER 5 
 
 

SANITARY AND PHYTOSANITARY MEASURES 
 
 

Article 1 
 

Definitions 
 
For the purposes of this Chapter: 
 
(a)  the definitions in Annex A of the SPS Agreement 

are incorporated into and shall form part of this 
Chapter, mutatis mutandis; and 

 
(b)  competent authorities means those authorities 

within each Party recognised by the national 
government as responsible for developing and 
administering the various sanitary and 
phytosanitary measures within that Party.  

 
Article 2 

 
Objectives 

 
The objectives of this Chapter are to: 
 
(a) enhance implementation of the SPS Agreement; 
 
(b) facilitate trade by minimising obstacles to trade 

among the Parties, while protecting human, 
animal or plant life or health in the Area of each 
Party; 

 
(c) enhance transparency such that sanitary and 

phytosanitary measures shall not be applied in a 
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manner which would constitute a disguised 
restriction on international trade; 

 
(d) strengthen co-operation and communication 

among the Parties in the field of sanitary and 
phytosanitary matters; and 

 
(e) provide a means to resolve, where possible, 

problems arising from sanitary and phytosanitary 
measures that may affect trade. 

 
Article 3 

 
Scope 

 
This Chapter shall apply to all sanitary and 
phytosanitary measures of a Party, which may, directly 
or indirectly, affect trade among the Parties. 

 
Article 4 

 
General Provisions 

 
1. Each Party affirms its rights and obligations with 
respect to another Party under the SPS Agreement. 
 
2. Each Party commits to applying the principles of 
the SPS Agreement in the development and 
application of any sanitary or phytosanitary measure. 
 

Article 5 
 

Equivalence 
 
1. The Parties may develop equivalence 
arrangements and make determinations of 
equivalence in accordance with Article 4 of the SPS 
Agreement by taking into account relevant guidance of 
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the WTO Committee on Sanitary and Phytosanitary 
Measures and relevant international standards, 
guidelines and recommendations.  
 

2. Each Party shall accept the sanitary and 
phytosanitary measures of another Party as equivalent, 
even if these measures differ from its own or from those 
used by the other Parties trading in the same product, 
if the exporting Party objectively demonstrates to the 
importing Party that its measures achieve the importing 
Party’s appropriate level of sanitary and phytosanitary 
protection. 
 
3. A Party shall, upon request of another Party, 
enter into consultations with the requesting Party with 
the aim of achieving agreements on recognition of the 
equivalence of specified sanitary or phytosanitary 
measures.  In the event that an outcome of the 
assessment of such consultations is negative, the 
importing Party should explain its rationale for the 
outcome.  
  

Article 6 
 

Regionalisation 
 
1. A Party may make determinations in relation to 
regionalisation, pest- or disease-free areas, areas of 
low pest or disease prevalence, zoning, and 
compartmentalisation in accordance with Article 6 of 
the SPS Agreement by taking into account relevant 
guidance of the WTO Committee on Sanitary and 
Phytosanitary Measures and relevant international 
standards, guidelines and recommendations. 
  
2. The Parties may co-operate on the adaptation to 
regional conditions in accordance with the SPS 
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Agreement and relevant international standards, 
guidelines and recommendations. 

 
Article 7 

 
Transparency 

 
1. Each Party acknowledges the value of 
transparency and exchanging information on its 
sanitary and phytosanitary measures. 
 
2. Each Party shall notify in a timely manner the 
relevant Parties, through the contact points, of the 
following situations:  
 

(a) any significant food safety issue, pest or 
disease outbreak in its Area that may affect 
trade; and 

 
(b) where a provisional sanitary or phytosanitary 

measure against or affecting the exports of 
another Party is considered necessary to 
protect human, animal or plant life or health of 
the importing Party. 

 
3. In particular, where a consignment is in non-
compliance, the importing Party shall notify and 
provide details of the non-compliance to the exporting 
Party promptly.  The exporting Party shall respond 
promptly through the contact point or competent 
authorities of the importing Party by providing remedial 
measures for the consignment. 
 
4. The notification referred to in paragraphs 2 and 3 
can be made electronically or by any other means as 
mutually determined by the Parties. 
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Article 8 
 

Technical Co-operation 
 
1. The Parties shall explore opportunities for further 
technical co-operation and assistance, collaboration 
and information exchange on sanitary and 
phytosanitary matters of mutual interest, consistent 
with the objectives of this Chapter. 
 
2. Each Party shall endeavour to co-ordinate with 
regional or multilateral work programmes with the 
objective of avoiding unnecessary duplication and 
maximising the benefits from the application of 
resources.  
 

3. The Parties agree to explore opportunities to 
further strengthen co-operation on the provision of 
technical assistance, subject to the availability of 
appropriate resources and in accordance with Chapter 
9 (Economic and Technical Co-operation). 
 

Article 9 
 

Technical Consultations 
 
1. Where a Party considers that a sanitary or 
phytosanitary measure is affecting its trade with 
another Party and needs further discussion, it may, 
through the contact points, request a detailed 
explanation of such measure including information on 
the technical justification for the measure.  The 
requested Party shall respond promptly to any request 
for such explanation. 
 
2. A Party may request consultations with another 
Party in relation to the same matter for which an 
explanation has been provided pursuant to 
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paragraph 1.  Such consultations shall be carried out 
within a reasonable timeframe, or where practicable 
within 30 days, of receiving the request for 
consultations given by the requesting Party.  Such 
consultations may be conducted via teleconference, 
videoconference or any other means agreed by the 
Parties.  The Parties to the consultations shall make 
every effort to reach a mutually satisfactory resolution. 
 

Article 10 
 

Implementation 
 
1. Each Party shall designate a contact point to 
facilitate distribution of enquiries, requests or 
notifications made in accordance with this Chapter; 
and representatives of its competent authorities 
responsible for the implementation of sanitary and 
phytosanitary measures. 
 
2. A Party shall inform the other Parties of any 
change of its contact point or representatives of its 
competent authorities. 
 
3. The Parties hereby establish a Sub-Committee 
on Sanitary and Phytosanitary Matters, consisting of 
representatives from the relevant government 
agencies of the Parties, to monitor the implementation 
of this Chapter. 
 
4. Any action taken pursuant to Article 9 (Technical 
Consultations) shall be without prejudice to the rights 
and obligations of the Parties under Chapter 13 
(Consultations and Dispute Settlement) or under the 
WTO Dispute Settlement Understanding.  
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CHAPTER 6 
 
 

STANDARDS, TECHNICAL REGULATIONS AND 
CONFORMITY ASSESSMENT PROCEDURES 

 
 

Article 1 
 

Definitions 
 
For the purposes of this Chapter:  
 
(a) TBT Agreement means the Agreement on 

Technical Barriers to Trade in Annex 1A to the 
WTO Agreement; and  

 
(b) the definitions in Annex 1 of the TBT Agreement 

are incorporated into and shall form part of this 
Chapter, mutatis mutandis. 

 
Article 2 

 
Objectives 

 
The objectives of this Chapter are to facilitate trade in 
goods among the Parties by: 
 
(a)  ensuring that standards, technical regulations, 

and conformity assessment procedures do not 
create unnecessary obstacles to trade;  
 

(b)  promoting mutual understanding of each Party’s 
standards, technical regulations, and conformity 
assessment procedures; 
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(c)   strengthening information exchange among the 
Parties on standards, technical regulations, and 
conformity assessment procedures; 

 
(d)  strengthening co-operation among the Parties in 

the work of international bodies related to 
standardisation and conformity assessments; 
and 

 
(e)  providing a framework to implement supporting 

mechanisms to realise these objectives. 
  

Article 3 
 

Scope 
 

1.  For the mutual benefit of the Parties, this Chapter 
applies to all standards, technical regulations, and 
conformity assessment procedures of the Parties that 
may affect trade in goods among the Parties except: 
 

(a)   purchasing specifications prepared by 
governmental bodies for the production or 
consumption requirements of such bodies; 
and 

 
(b)  sanitary or phytosanitary measures as 

defined in paragraph 1 of Annex A of the SPS 
Agreement, which are covered by Chapter 5 
(Sanitary and Phytosanitary Measures). 

 
2.  Nothing in this Chapter shall limit the right of a 
Party to prepare, adopt and apply, in accordance with 
its rights and obligations under the TBT Agreement, 
standards, technical regulations, and conformity 
assessment procedures to the extent necessary to fulfil 
a legitimate objective.  Such legitimate objectives are, 
inter alia, national security requirements, the 



135 
 

prevention of deceptive practices, and the protection of 
human health or safety, animal or plant life or health, 
or the environment. 
 

Article 4 
 

Affirmation of the TBT Agreement 
 

1.  Each Party affirms its rights and obligations with 
respect to another Party under the TBT Agreement. 
 
2.  In the implementation of this Chapter, each Party 
shall take such reasonable measures as may be 
available to it to ensure compliance by local 
government and non-governmental bodies, where 
applicable, within its Area, which are responsible for 
the preparation, adoption and application of standards, 
technical regulations, and conformity assessment 
procedures.  

 
Article 5 

 
Standards 

 
1. With respect to the preparation, adoption and 
application of standards, each Party shall ensure that 
its central government standardising bodies accept 
and comply with Annex 3 of the TBT Agreement.  Each 
Party shall take such reasonable measures as may be 
available to it to ensure other standardising bodies 
within its Area accept and comply with Annex 3 of the 
TBT Agreement. 
 
2. Each Party shall encourage the standardising 
body or bodies, where applicable, in its Area to co-
operate with the standardising body or bodies of the 
other Parties.  Such co-operation shall include: 
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(a) exchange of information on standards; 
 
(b) exchange of information relating to standard 

setting procedures; and 
 
(c) co-operation in the work of international 

standardising bodies in areas of mutual 
interest. 

 
Article 6 

 
Technical Regulations 

 
1. Where relevant international standards exist or 
their completion is imminent, each Party shall use 
them, or relevant parts of them, as a basis for its 
technical regulations except when such international 
standards or relevant parts would be an ineffective or 
inappropriate means for the fulfilment of the legitimate 
objectives pursued, for instance because of 
fundamental climatic or geographical factors or 
fundamental technological problems. 
 
2. Each Party shall give positive consideration to 
accepting as equivalent technical regulations of 
another Party, even if these regulations differ from its 
own, provided it is satisfied that these regulations 
adequately fulfil the objectives of its own regulations. 
 
3.  Where a Party does not accept a technical 
regulation of another Party as equivalent to its own, it 
shall, upon request of that other Party, explain the 
reasons for its decision. 
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Article 7 
 

Conformity Assessment Procedures 
 

1.   Each Party shall give positive consideration to 
accepting the results of conformity assessment 
procedures of another Party, even when those 
procedures differ from its own, provided it is satisfied 
that those procedures offer an assurance of conformity 
with applicable technical regulations or standards 
equivalent to its own procedures.  
 
2.  Each Party shall facilitate the acceptance of the 
results of conformity assessment procedures 
conducted in the Area of another Party with a view to 
increasing efficiency, avoiding duplication, and 
ensuring cost effectiveness of the conformity 
assessments.  In this regard, each Party may choose, 
depending on the situation of the Party and the specific 
sectors involved, a broad range of approaches.  These 
may include: 
 

(a) recognition by a Party of the results of 
conformity assessments performed in the 
Area of another Party; 

 
(b) recognition of co-operative arrangements 

between accreditation bodies in the Areas 
of the Parties; 

 
(c) mutual recognition of conformity 

assessment procedures conducted by 
bodies located in the Area of each Party; 

 
(d) accreditation of conformity assessment 

bodies in the Area of another Party; 
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(e) use of existing regional and international 
multilateral recognition agreements and 
arrangements; 

 
(f) designating conformity assessment bodies 

located in the Area of another Party to 
perform conformity assessment; and 

 
(g) suppliers’ declaration of conformity, where 

applicable. 
 
3.  Each Party shall exchange information with 
another Party on its experience in the development and 
application of the approaches set out in subparagraphs 
2 (a) to (g) and other appropriate approaches with a 
view to facilitating the acceptance of the results of 
conformity assessment procedures. 
 
4.  A Party shall, upon request of another Party, 
explain its reasons for not accepting the results of any 
conformity assessment procedure performed in the 
Area of the requesting Party.  
 

Article 8 
 

Co-operation 
 

1.  The Parties shall co-operate in the field of 
standards, technical regulations, and conformity 
assessment procedures with a view to facilitating 
access to each other’s markets. 
 
2.  A Party shall, upon request of another Party, give 
positive consideration to proposals on co-operation in 
the field of standards, technical regulations, and 
conformity assessment procedures.  Such co-
operation, which shall be on mutually determined terms 
and conditions, may include: 
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(a)  advice or technical assistance relating to the 
development and application of standards, 
technical regulations, and conformity 
assessment procedures; 

 
(b)  co-operation between conformity assessment 

bodies, both governmental and non-
governmental, in the Area of each of the 
Parties such as: 

 
(i)  use of accreditation to qualify conformity 

assessment bodies; and 
 

(ii)  enhancing infrastructure in calibration, 
testing, inspection, certification and 
accreditation to meet relevant 
international standards, 
recommendations and guidelines; 

 
(c)  co-operation in areas of mutual interest in the 

work of relevant regional and international 
bodies relating to the development and 
application of standards and conformity 
assessment procedures such as enhancing 
participation in the existing frameworks for 
mutual recognition developed by relevant 
regional and international bodies; and 

 
(d)  enhancing co-operation in the development 

and improvement of technical regulations and 
conformity assessment procedures such as: 

 
(i) co-operation in the development and 

promotion of good regulatory practice; 
 
(ii)  transparency, including ways to promote 

improved access to information on 



140 
 

standards, technical regulations, and 
conformity assessment procedures; and 
 

(iii)  management of risks relating to health, 
safety, the environment and deceptive 
practices. 

 
3.  A Party shall, upon request of another Party, give 
positive consideration to a sector-specific proposal that 
the requesting Party makes for further co-operation 
under this Chapter.  Such co-operation shall be on 
mutually determined terms and conditions. 
 

Article 9 
 

Consultations  
 

1.  Consultations on any matter arising under this 
Chapter shall be held at the request of a Party which 
considers that another Party has taken a measure 
which is likely to create, or has created, an obstacle to 
trade.  Such consultations shall take place within 60 
days from the request with the objective of finding a 
mutually acceptable solution.  Such consultations may 
be conducted by any means agreed by the Parties. 
 
2.  Where a matter covered under this Chapter 
cannot be clarified or resolved through consultations, 
the Parties concerned may establish an ad hoc working 
group with a view to identifying a workable and 
practical solution to facilitate trade.  The ad hoc working 
group shall comprise representatives of the Parties 
concerned. 
 
3.    Where a Party declines a request from another 
Party to establish an ad hoc working group referred to 
in paragraph 2, it shall, upon request of the requesting 
Party, explain the reasons for its decision.  
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4.  Where an imported consignment does not 
comply with the technical regulations or conformity 
assessment procedures of the importing Party, the 
Parties concerned shall undertake the necessary steps 
to address the non-compliance without undue delay. 
 
5.  Any action taken pursuant to this Article shall be 
without prejudice to the rights and obligations of the 
Parties under Chapter 13 (Consultations and Dispute 
Settlement) or under the WTO Dispute Settlement 
Understanding. 

 
Article 10 

 
Agreements or Arrangements 

 
1. The Parties shall seek to identify trade-facilitating 
initiatives regarding standards, technical regulations, 
and conformity assessment procedures that are 
appropriate for particular issues or sectors. 
 
2. Such trade-facilitating initiatives may include 
agreements or arrangements on regulatory issues, 
such as alignment of standards, convergence or 
equivalence of technical regulations, conformity 
assessment procedures and compliance issues. 
 
3. Parties to an existing agreement or arrangement 
shall, upon request of another Party, give consideration 
to extending such an agreement or arrangement to the 
requesting Party.  Such consideration may be subject 
to appropriate confidence building processes including 
information exchange, co-operation, consultations and 
training to ensure equivalence of relevant standards, 
technical regulations, or conformity assessment 
procedures. 
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4. Where a Party declines a request of another
Party to consider extending the application of an
existing agreement or arrangement referred to in
paragraph 3, it shall, upon request of the requesting
Party, explain the reasons for its decision.

Article 11 

Transparency 

1. Each Party affirms its commitment to ensuring
that information regarding proposed new or amended
standards, technical regulations, and conformity
assessment procedures is made available in
accordance with the relevant requirements of the TBT
Agreement.

2. Each Party shall ensure that the information
relating to standards, technical regulations, and
conformity assessment procedures is published in
accordance with the relevant requirements of the TBT
Agreement.  Such information should be made
available in printed form and, where possible, in
electronic form.

3. In connection with the notification requirements
under Article 2 and Article 5 of the TBT Agreement,
each Party shall allow at least 60 days for any other
Party to present comments on proposed technical
regulations or conformity assessment procedures
except where urgent problems of safety, health,
environmental protection or national security arise, or
threaten to arise, for that Party.

4. Each Party shall take into due consideration the
comments of any other Party presented pursuant to
paragraph 3 and shall endeavour to provide responses
to these comments upon request.
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Article 12 

Contact Points 

1. Each Party shall designate a contact point or
contact points which shall, for that Party, have
responsibility for coordinating the implementation of
this Chapter.

2. Each Party shall provide the other Parties with
the name of each designated contact point and the
contact details of the relevant official or officials,
including telephone, facsimile, email and any other
relevant details.

3. A Party shall notify the other Parties promptly of
any change of its contact point or contact points or any
amendments to the details of the relevant officials.

4. Each Party shall ensure that its contact point or
contact points facilitate the exchange of information
among the Parties on standards, technical regulations,
and conformity assessment procedures, in response to
all reasonable requests for such information from a
Party.
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Article 13 

Sub-Committee on Standards, Technical 
Regulations and Conformity Assessment 

Procedures 

1.   The Parties hereby establish a Sub-Committee 
on Standards, Technical Regulations and Conformity 
Assessment Procedures (the “STRACAP Sub-
Committee”), consisting of representatives of the 
Parties, to promote and monitor the implementation 
and administration of this Chapter, including 
monitoring consultations conducted pursuant to 
Article 9 (Consultations).

2.   The STRACAP Sub-Committee shall meet as 
mutually determined by the Parties.  Meetings may be 
conducted in person, or by any other means as 
mutually determined by the Parties.

3.   The STRACAP Sub-Committee shall determine 
its terms of reference in accordance with this Chapter.

4.   The STRACAP Sub-Committee shall determine 
its work programme in response to priorities as 
identified and agreed by the Parties.
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CHAPTER 7 

TRADE REMEDIES 

Article 1 

Affirmation of WTO Rights and Obligations 
relating to Trade Remedies 

Each Party affirms its rights and obligations with 
respect to another Party under Article VI of GATT 
1994, the Agreement on Implementation of Article VI 
of the General Agreement on Tariffs and Trade 1994 
in Annex 1A to the WTO Agreement, the Agreement 
on Subsidies and Countervailing Measures in Annex 
1A to the WTO Agreement, Article XIX of GATT 1994, 
and the Agreement on Safeguards in Annex 1A to the 
WTO Agreement. 
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CHAPTER 8 
 
 

TRADE IN SERVICES 
 
 

Article 1 
 

Definitions 
 
For the purposes of this Chapter, unless the context 
otherwise requires: 
 
(a)  a service supplied in the exercise of 

governmental authority means any service 
which is supplied neither on a commercial basis, 
nor in competition with one or more service 
suppliers; 

 
(b)  commercial presence means any type of 

business or professional establishment, 
including through: 
 
(i)  the constitution, acquisition or 

maintenance of a juridical person; or 
 

(ii)  the creation or maintenance of a branch or 
a representative office, 

 
within the Area of a Party for the purpose of 
supplying a service; 

 
(c)  direct taxes comprise all taxes on total income, 

on total capital or on elements of income or of 
capital, including taxes on gains from the 
alienation of property, taxes on estates, 
inheritances and gifts, and taxes on the total 
amounts of wages or salaries paid by 
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enterprises, as well as taxes on capital 
appreciation; 

 
(d)  juridical person means any legal entity duly 

constituted or otherwise organised under 
applicable law, whether for profit or otherwise, 
and whether privately-owned or governmentally-
owned, including any corporation, trust, 
partnership, joint venture, sole proprietorship or 
association; 

 
(e)  juridical person of another Party means a 

juridical person which is either: 
 

(i)  constituted or otherwise organised under 
the law of that other Party, and is engaged 
in substantive business operations in the 
Area of that Party or any other Party; or 

 
(ii)  in the case of the supply of a service 

through commercial presence, owned or 
controlled by: 

 
(1)  natural persons of that Party; or 

 
(2)  juridical persons of that other Party 

identified under subparagraph (i); 
 
(f)  a juridical person is: 
 

(i)  “owned” by persons of a Party if more than 
50 per cent of the equity interest in it is 
beneficially owned by persons of that 
Party; 

 
(ii)  “controlled” by persons of a Party if such 

persons have the power to name a majority 
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of its directors or otherwise to legally direct 
its actions; 

 
(iii) “affiliated” with another person when it 

controls, or is controlled by, that other 
person; or when it and the other person are 
both controlled by the same person; 

 
(g)  measure means any measure by a Party, 

whether in the form of a law, regulation, rule, 
procedure, decision, administrative action, or any 
other form; 

 
(h)  measures by Parties affecting trade in 

services include measures in respect of: 
 

(i)  the purchase, payment or use of a service; 
 

(ii)  the access to and use of, in connection with 
the supply of a service, services which are 
required by the Parties to be offered to the 
public generally; 

 
(iii)  the presence, including commercial 

presence, of persons of a Party for the 
supply of a service in the Area of another 
Party; 

 
(i)  monopoly supplier of a service means any 

person, public or private, which in the relevant 
market of the Area of a Party is authorised or 
established formally or in effect by that Party as 
the sole supplier of that service; 
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(j) in respect of the meaning of natural person of 
another Party, Article XXVIII (k) of GATS shall 
apply to this Chapter, mutatis mutandis7;  

 
(k) person means either a natural person or a 

juridical person; 
 
(l)  sector of a service means: 
 

(i)  with reference to a specific commitment, 
one or more, or all, subsectors of that 
service, as specified in a Party’s Schedule; 

 
(ii)  otherwise, the whole of that service sector, 

including all of its subsectors; 
 
(m)  services includes any service in any sector 

except services supplied in the exercise of 
governmental authority; 

 
(n)  service consumer means any person that 

receives or uses a service; 
 
(o)  service of another Party means a service which 

is supplied: 
 

(i)  from or in the Area of that other Party, or in 
the case of maritime transport, by a vessel 
registered under the laws of that other 
Party or by a person of that other Party 
which supplies the service through the 
operation of a vessel and/or its use in 
whole or in part; or 

 

                                                           
7 For Thailand, for a Party that has both nationals and permanent residents and has 
not notified the WTO, a natural person of that Party shall be limited to a national who 
resides in the Area of that Party or elsewhere and who under the law of that Party is 
a national of that Party.  



150 
 

(ii) in the case of the supply of a service 
through commercial presence or through 
the presence of natural persons, by a 
service supplier of that other Party; 

 
(p)  service supplier means any person that 

supplies a service;8 
 
(q)  supply of a service includes the production, 

distribution, marketing, sale and delivery of a 
service; and 

 
(r)  trade in services is defined as the supply of a 

service: 
 

(i)  from the Area of a Party into the Area of 
any other Party (cross-border supply: 
Mode 1); 

 
(ii)  in the Area of a Party to the service 

consumer of any other Party (consumption 
abroad: Mode 2); 

 
(iii)  by a service supplier of a Party, through 

commercial presence in the Area of any 
other Party (commercial presence: Mode 
3); 

 
(iv)  by a service supplier of a Party, through 

presence of natural persons of a Party in 
the Area of any other Party (presence of 
natural persons: Mode 4).  

                                                           
8 Where the service is not supplied directly by a juridical person but through other 
forms of commercial presence such as a branch or a representative office, the service 
supplier (i.e. the juridical person) shall, nonetheless, through such presence be 
accorded the treatment provided for service suppliers under this Chapter.  Such 
treatment shall be extended to the presence through which the service is supplied and 
need not be extended to any other parts of the supplier located outside the Area where 
the service is supplied. 
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Article 2 
 

Scope 
 
1.  This Chapter applies to measures by a Party 
affecting trade in services. 
 
2. For the purposes of this Chapter, measures by a 
Party means measures taken by: 
 

(a) central, regional, or local governments or 
authorities; and 

 
(b) non-governmental bodies in the exercise of 

powers delegated by central, regional, or 
local governments or authorities. 

 
3.  In fulfilling its obligations and commitments under 
this Chapter, each Party shall take reasonable 
measures as may be available to it to ensure their 
observance by regional and local governments and 
authorities and non-governmental bodies within its 
Area. 
 
4.  This Chapter shall not apply to measures 
affecting: 
 

(a)  government procurement; 
 
(b) cabotage in maritime transport services; 
 

(c)  subject to Article 13 (Subsidies), subsidies or 
grants including government-supported loans, 
guarantees, and insurance, provided by a 
Party or to any conditions attached to the 
receipt of such subsidies or grants, whether 
or not such subsidies or grants are offered 
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exclusively to domestic services, service 
consumers or service suppliers;  

 
(d) services supplied in the exercise of 

governmental authority within the Area of 
each respective Party; or 

 
(e)  in respect of air transport services, traffic 

rights however granted; or services directly 
related to the exercise of traffic rights, other 
than measures affecting: 

 
(i)  aircraft repair and maintenance services; 
 
(ii)  the selling and marketing of air transport 

services; and 
 

(iii)  computer reservation system services. 
 
5.  The Parties note the multilateral negotiations 
pursuant to the review of the GATS Annex on Air 
Transport Services.  Upon the conclusion of such 
multilateral negotiations, the Parties shall conduct a 
review for the purpose of discussing appropriate 
amendments to this Chapter so as to incorporate the 
results of such multilateral negotiations. 
 
6.  Nothing in this Chapter shall apply to measures 
affecting natural persons seeking access to the 
employment market of another Party, nor shall it apply 
to measures regarding citizenship, residence or 
employment on a permanent basis. 
 
7.  For greater certainty, this Chapter shall not 
prevent a Party from applying measures to regulate the 
entry of natural persons of another Party into, or their 
temporary stay in, its Area, including those measures 
necessary to protect the integrity of, and to ensure the 
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orderly movement of natural persons across, its 
borders, provided that such measures are not applied 
in such a manner as to nullify or impair the benefits 
accruing to another Party under the terms as set out in 
Article 19 (Schedule of Specific Commitments) of the 
Party applying the measures9. 
 

Article 3 
 

Transparency 
 
Article III of GATS is incorporated into and shall form 
an integral part of this Chapter, mutatis mutandis. 
 

Article 4 
 

Disclosure of Confidential Information 
 
Article III bis of GATS is incorporated into and shall 
form an integral part of this Chapter, mutatis mutandis. 
 

Article 5 
 

Domestic Regulation 
 
1.  In sectors where specific commitments are 
undertaken, each Party shall ensure that all measures 
of general application affecting trade in services are 
administered in a reasonable, objective and impartial 
manner. 
 
2.  (a)  Each Party shall maintain or institute as 
soon as practicable judicial, arbitral or administrative 
tribunals or procedures which provide, at the request of 
an affected service supplier, for the prompt review of, 
                                                           
9 The sole fact of requiring a visa for natural persons of another Party and not for 
those of a non-Party shall not be regarded as nullifying or impairing benefits accruing 
to another Party under the terms of a specific commitment. 
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and where justified, appropriate remedies for, 
administrative decisions affecting trade in services. 
Where such procedures are not independent of the 
agency entrusted with the administrative decision 
concerned, the Party shall ensure that the procedures 
in fact provide for an objective and impartial review. 

(b) The provisions of subparagraph (a) shall
not be construed to require a Party to institute such 
tribunals or procedures where this would be 
inconsistent with its constitutional structure or the 
nature of its legal system. 

3. Where authorisation is required for the supply of 
a service on which a specific commitment under this 
Chapter has been made, the competent authorities of 
each Party shall:

(a) in the case of an incomplete application, at 
the request of the applicant, identify all the 
additional information that is required to 
complete the application and provide the 
opportunity to remedy deficiencies within a 
reasonable timeframe;

(b) within a reasonable period of time after the 
submission of an application considered 
complete under its internal laws and 
regulations, inform the applicant of the 
decision whether or not to grant the 
relevant authorisation;

(c) at the request of the applicant, provide 
without undue delay information 
concerning the status of the application; 
and

(d) if an application is terminated or denied, to 
the maximum extent possible, inform the 
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applicant in writing and without delay the 
reasons for such action.  The applicant will 
have the possibility of resubmitting, at its 
discretion, a new application. 

 
4.  With the objective of ensuring that measures 
relating to qualification requirements and procedures, 
technical standards and licensing requirements do not 
constitute unnecessary barriers to trade in services, 
the Parties shall jointly review the results of the 
negotiations on disciplines on these measures, 
pursuant to paragraph 4 of Article VI of GATS, with a 
view to their incorporation into this Chapter.  The 
Parties note that such disciplines aim to ensure that 
such requirements are, inter alia: 
 

(a) based on objective and transparent criteria, 
such as competence and the ability to 
supply the service; 

 
(b)  not more burdensome than necessary to 

ensure the quality of the service; and 
 

(c) in the case of licensing procedures, not in 
themselves a restriction on the supply of 
the service. 

 
5.  (a)  In sectors in which a Party has undertaken 
specific commitments, pending the incorporation of the 
disciplines referred to in paragraph 4, that Party shall 
not apply licensing and qualification requirements and 
technical standards that nullify or impair such specific 
commitments in a manner which: 
 

(i) does not comply with the criteria outlined in 
subparagraph 4 (a), 4 (b) or 4 (c); and 
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(ii) could not reasonably have been expected
of that Party at the time the specific
commitments in those sectors were made.

(b) In determining whether a Party is in
conformity with the obligation under subparagraph (a), 
account shall be taken of international standards of 
relevant international organisations10  applied by that 
Party. 

6. In sectors where specific commitments regarding
professional services are undertaken, each Party shall
provide for adequate procedures to verify the
competence of professionals of any other Party.

7. Where a Party maintains measures relating to
qualification requirements and procedures, technical
standards and licensing requirements, the Party shall
endeavour to make publicly available:

(a) information on requirements and procedures
to obtain, renew or retain any licences or
professional qualifications; and

(b) information on technical standards.

8. In respect of non-governmental bodies which are
not exercising governmental authority or are not
administering mandatory domestic regulations, each
Party shall endeavour to encourage them to comply,
where appropriate, with the provisions of this Article.

10  The term “relevant international organisations” refers to international bodies 
whose membership is open to the relevant bodies of at least all Parties of this 
Agreement. 
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Article 6 

Recognition 

1. For the purposes of fulfilment, in whole or in part,
of their respective standards or criteria for the
authorisation, licensing or certification of service
suppliers, and subject to the requirements of
paragraph 4, each Party may recognise the education
or experience obtained, requirements met, or licences
or certifications granted in another Party. Such
recognition, which may be achieved through
harmonisation or otherwise, may be based upon an
agreement or arrangement between the Parties or the
relevant competent bodies of the Parties or may be
accorded autonomously.

2. Two or more Parties may enter into, or
encourage their relevant competent bodies to enter
into, negotiations on recognition of qualification
requirements, qualification procedures, licensing
and/or registration procedures for the purposes of
fulfilment of their respective standards or criteria for the
authorisation, licensing or certification of service
suppliers.

3. A Party that is a party to an agreement or
arrangement of the type referred to in paragraph 1,
whether existing or future, shall afford adequate
opportunity for other interested Parties to negotiate
their accession to such an agreement or arrangement
or to negotiate comparable ones with it.  Where a Party
accords recognition autonomously, it shall afford
adequate opportunity for any other Party to
demonstrate that education, experience, licences, or
certifications obtained or requirements met in that other
Party’s Area should be recognised.
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4.  A Party shall not accord recognition in a manner 
which would constitute a means of discrimination 
among the Parties in the application of its standards or 
criteria for the authorisation, licensing or certification of 
services suppliers, or a disguised restriction on trade in 
services. 
 

Article 7 
 

Monopolies and Exclusive Service Suppliers 
 
1.  Each Party shall ensure that any monopoly 
supplier of a service in its Area does not, in the supply 
of the monopoly service in the relevant market, act in a 
manner inconsistent with that Party’s obligations under 
specific commitments. 
 
2.  Where a Party’s monopoly supplier competes, 
either directly or through an affiliated company, in the 
supply of a service outside the scope of its monopoly 
rights and which is subject to that Party’s specific 
commitments, the Party shall ensure that such a 
supplier does not abuse its monopoly position to act in 
its Area in a manner inconsistent with such 
commitments. 
 
3. If any Party has reason to believe that a 
monopoly supplier of a service of any other Party is 
acting in a manner inconsistent with paragraph 1 or 2, 
that Party may request the Party establishing, 
maintaining or authorising such supplier to provide 
specific information concerning the relevant 
operations. 
 
4. The provisions of this Article shall also apply to 
cases of exclusive service suppliers, where a Party, 
formally or in effect: 
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(a) authorises or establishes a small number of 
service suppliers; and 

 
(b) substantially prevents competition among 

those suppliers in its Area. 
 

Article 8 
 

Business Practices 
 

1. The Parties recognise that certain business 
practices of service suppliers, other than those falling 
under Article 7 (Monopolies and Exclusive Service 
Suppliers), may restrain competition and thereby 
restrict trade in services. 
 
2. Each Party shall, at the request of any other Party 
(the “Requesting Party”), enter into consultations with 
a view to eliminating practices referred to in paragraph 
1.  The Party addressed (the “Requested Party”) shall 
accord full and sympathetic consideration to such a 
request and shall co-operate through the supply of 
publicly available non-confidential information of 
relevance to the matter in question.  The Requested 
Party shall also provide other information available to 
the Requesting Party, subject to its internal law and to 
the conclusion of satisfactory agreement concerning 
the safeguarding of its confidentiality by the 
Requesting Party. 
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Article 9 
 

Safeguards 
 
1. The Parties note the multilateral negotiations 
pursuant to Article X of GATS on the question of 
emergency safeguard measures based on the principle 
of non-discrimination. Upon the conclusion of such 
multilateral negotiations, the Parties shall conduct a 
review for the purpose of discussing appropriate 
amendments to this Chapter so as to incorporate the 
results of such multilateral negotiations.  
 
2.  In the event that the implementation of this 
Chapter causes substantial adverse impact to a 
service sector of a Party before the conclusion of the 
multilateral negotiations referred to in paragraph 1, the 
affected Party may request for consultations with the 
other Party for the purposes of discussing any measure 
with respect to the affected service sector.  Any 
measure taken pursuant to this paragraph shall be 
mutually agreed by the Parties concerned.  The Parties 
concerned shall take into account the circumstances of 
the particular case and give sympathetic consideration 
to the Party seeking to take a measure. 
 

Article 10 
 

Payments and Transfers 
 
1. Except under the circumstances envisaged in 
Article 11 (Restrictions to Safeguard the Balance of 
Payments), a Party shall not apply restrictions on 
international transfers and payments for current 
transactions relating to its specific commitments. 
 
2.  Nothing in this Chapter shall affect the rights and 
obligations of any Party who is a member of the 
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International Monetary Fund (the “Fund”) under the 
Articles of Agreement of the Fund, including the use of 
exchange actions which are in conformity with the 
Articles of Agreement of the Fund, provided that a 
Party shall not impose restrictions on any capital 
transactions inconsistently with its specific 
commitments regarding such transactions, except 
under Article 11 (Restrictions to Safeguard the Balance 
of Payments) or at the request of the Fund. 

Article 11 

Restrictions to Safeguard the Balance of 
Payments 

Where a Party is in serious balance-of-payments and 
external financial difficulties or threat thereof, it may 
adopt or maintain restrictions on trade in services in 
accordance with Article XII of GATS. 

Article 12 

Security Exceptions 

Nothing in this Chapter shall be construed to: 

(a) require any Party to furnish any information, the
disclosure of which it considers contrary to its
essential security interests; or

(b) prevent any Party from taking any action which it
considers necessary for the protection of its
essential security interests, including but not
limited to:

(i) action relating to fissionable and fusionable
materials or the materials from which they
are derived;
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(ii) action relating to the traffic in arms, 
ammunition and implements of war and to 
such traffic in other goods and materials as 
is carried on directly or indirectly for the 
purpose of supplying a military 
establishment; 

(iii) action taken so as to protect critical public 
infrastructures including communications, 
power and water infrastructures from 
deliberate attempts intended to disable or 
degrade such infrastructures;  

(iv) action taken in time of war or other 
emergency in domestic or international 
relations; or 

(c) prevent any Party from taking any action in 
pursuance of its obligations under the United 
Nations Charter for the maintenance of 
international peace and security. 

 
Article 13 

 
Subsidies 

 
1. Except as provided in this Article, this Chapter 
shall not apply to subsidies or grants provided by a 
Party, or to any conditions attached to the receipt or 
continued receipt of such subsidies or grants, whether 
or not such subsidies or grants are offered exclusively 
to domestic services, service consumers or service 
suppliers.  If such subsidies or grants significantly 
affect trade in services committed under this Chapter, 
any Party may request for consultations with a view to 
an amicable resolution of this matter. 
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2. Pursuant to this Article, the Parties shall: 
 

(a) on request, provide information on subsidies 
related to trade in services committed under 
this Chapter to any requesting Party; and 

 
(b) review the treatment of subsidies when 

relevant disciplines are developed by the 
WTO. 

 
Article 14 

 
WTO Disciplines 

 
Subject to any future agreements as may be agreed 
pursuant to reviews of this Chapter by the Parties 
under Article 23 (Review), the Parties hereby agree 
and reaffirm their commitments to abide by the 
provisions of the agreements under the framework of 
WTO Agreement as are relevant and applicable to 
trade in services. 
 

Article 15 
 

Increasing Participation of Cambodia, Lao PDR, 
Myanmar and Viet Nam 

 
The increasing participation of Cambodia, Lao PDR, 
Myanmar, and Viet Nam in this Chapter shall be 
facilitated through negotiated specific commitments, 
relating to: 
 

(a) the strengthening of their domestic services 
capacity and its efficiency and competitiveness, 
inter alia, through access to technology on a 
commercial basis; 
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(b) the improvement of their access to distribution 
channels and information networks; 

 
(c) the liberalisation of market access in sectors and 

modes of supply of export interest to them; and 
 
(d) appropriate flexibility for Cambodia, Lao PDR, 

Myanmar, and Viet Nam for opening fewer 
sectors, liberalising fewer types of transactions 
and progressively extending market access in 
line with their respective level of development. 

 
Article 16 

 
Market Access 

 
1. With respect to market access through the 
modes of supply identified in subparagraph (r) of Article 
1 (Definitions), a Party shall accord services and 
service suppliers of any other Party treatment no less 
favourable than that provided for under the terms, 
limitations and conditions agreed and specified in its 
Schedule.11 

 
2.  In sectors where market-access commitments 
are undertaken, the measures which a Party shall not 
maintain or adopt either on the basis of a regional 
subdivision or on the basis of its entire Area, unless 
otherwise specified in its Schedule, are defined as: 
 

(a) limitations on the number of service 
suppliers whether in the form of numerical 

                                                           
11 If a Party undertakes a market-access commitment in relation to the supply of a 
service through the mode of supply referred to in subparagraph (r) (i) of Article 1 
(Definitions) and if the cross-border movement of capital is an essential part of the 
service itself, that Party is thereby committed to allow such movement of capital.  If 
a Party undertakes a market-access commitment in relation to the supply of a service 
through the mode of supply referred to in subparagraph (r) (iii) of Article 1 
(Definitions), it is thereby committed to allow related transfers of capital into its 
Area. 
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quotas, monopolies, exclusive service 
suppliers or the requirements of an 
economic needs test; 

 
(b) limitations on the total value of service 

transactions or assets in the form of 
numerical quotas or the requirement of an 
economic needs test; 

 
(c) limitations on the total number of service 

operations or on the total quantity of 
service output expressed in terms of 
designated numerical units in the form of 
quotas or the requirement of an economic 
needs test;12 

 
(d) limitations on the total number of natural 

persons that may be employed in a 
particular service sector or that a service 
supplier may employ and who are 
necessary for, and directly related to, the 
supply of a specific service in the form of 
numerical quotas or the requirement of an 
economic needs test; 

 
(e) measures which restrict or require specific 

types of legal entity or joint venture through 
which a service supplier may supply a 
service; and 

 
(f) limitations on the participation of foreign 

capital in terms of maximum percentage 
limit on foreign shareholding or the total 
value of individual or aggregate foreign 
investment. 

 
                                                           
12 Subparagraph 2 (c) does not cover measures of a Party which limit inputs for the 
supply of services. 
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Article 17 
 

National Treatment 
 
1. In the sectors inscribed in its Schedule, and 
subject to any conditions and qualifications set out 
therein, each Party shall accord to services and service 
suppliers of any other Party, in respect of all measures 
affecting the supply of services, treatment no less 
favourable than that it accords to its own like services 
and service suppliers13. 
 
2. A Party may meet the requirement of paragraph 
1 by according to services and service suppliers of any 
other Party, either formally identical treatment or 
formally different treatment to that it accords to its own 
like services and service suppliers. 
 
3. Formally identical or formally different treatment 
shall be considered to be less favourable if it modifies 
the conditions of competition in favour of services or 
service suppliers of the Party compared to like services 
or service suppliers of any other Party. 
 

Article 18 
 

Additional Commitments 
 

The Parties may negotiate commitments with respect 
to measures affecting trade in services not subject to 
scheduling under Article 16 (Market Access) and 
Article 17 (National Treatment) including those 
regarding qualifications, standards or licensing 
matters. Such commitments shall be inscribed in a 
Party’s Schedule. 
                                                           
13 Specific commitments assumed under this Article shall not be construed to require 
any Party to compensate for any inherent competitive disadvantages which result 
from the foreign character of the relevant services or service suppliers.  
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Article 19 

Schedule of Specific Commitments 

1. Each Party shall set out in a schedule the specific
commitments it undertakes under Article 16 (Market
Access), Article 17 (National Treatment) and Article 18
(Additional Commitments).  With respect to sectors
where such commitments are undertaken, each 
Schedule shall specify: 

(a) the sectors in which such commitments are
undertaken;

(b) terms, limitations and conditions on market
access;

(c) conditions and qualifications on national
treatment;

(d) undertakings relating to additional 
commitments; and

(e) where appropriate the time-frame for
implementation of such commitments.

2. Measures inconsistent with both Article 16 
(Market Access) and Article 17 (National Treatment) 
shall be inscribed in the columns relating to Article 16 
(Market Access).

3. The Parties’ schedules of specific commitments 
shall be annexed to this Chapter at Annex 8-1 
(Schedules of Specific Commitments) and shall form 
an integral part thereof. 
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Article 20 
 

Application and Extension of Commitments 
 
1. Hong Kong, China shall make a single schedule 
of specific commitments under Article 19 (Schedule of 
Specific Commitments) and shall apply its Schedule to 
all ASEAN Member States. 
 
2. Each ASEAN Member State shall make its 
individual schedule of specific commitments under 
Article 19 (Schedule of Specific Commitments) and 
shall apply its Schedule to Hong Kong, China and the 
rest of the ASEAN Member States. 
 

Article 21 
 

Modification of Commitments 
 
1. A Party may modify or withdraw any commitment 
in its Schedule (the “modifying Party”) at any time after 
three years from the date on which that commitment 
has entered into force, provided that: 
 

(a) the modifying Party notifies the other Parties as 
well as the ASEAN Secretariat of its intention 
to modify or withdraw a commitment no later 
than three months before the intended date of 
implementation of the modification or 
withdrawal; and 

 
(b) the modifying Party enters into negotiations 

with any affected Party to agree to the 
necessary compensatory adjustment. 

 
2. In achieving a compensatory adjustment, the 
Parties concerned shall ensure that the general level of 
mutually advantageous commitment is not less 
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favourable to trade than provided for in the Schedules 
prior to such negotiations. 

3. Any compensatory adjustment pursuant to this
Article shall be accorded on a non-discriminatory basis
to all Parties.

4. If the Parties concerned are unable to reach an
agreement on the compensatory adjustment, the
matter shall be resolved by arbitration under Chapter
13 (Consultations and Dispute Settlement).  The
modifying Party may not modify or withdraw its
commitment until it has made compensatory
adjustments in conformity with the findings of the
arbitration.

5. If the modifying Party implements its proposed
modification or withdrawal and does not comply with
the findings of the arbitration, any Party that
participated in the arbitration may modify or withdraw
substantially equivalent benefits in conformity with
those findings.  Notwithstanding Article 20 (Application
and Extension of Commitments), such a modification
or withdrawal may be implemented solely with respect
to the modifying Party.



170 
 

Article 22 
 

Contact Point 
 
1. Each Party shall designate a contact point to 
facilitate communications among the Parties on any 
matter covered by this Chapter, including the exchange 
of information relevant to the implementation and 
operation of this Chapter. 
 
2. At the request of any Party, the contact point of 
the requested Party shall identify the office or official 
responsible for the matter and assist in facilitating 
communication with the requesting Party. 
 

Article 23 
 

Review 
 
1. The Parties shall review this Chapter in 
accordance with Article 7 (Review) of Chapter 14 (Final 
Provisions) for the purpose of considering further 
measures to liberalise trade in services as well as to 
develop disciplines and negotiate agreements on 
matters referred to in Article 14 (WTO Disciplines) or 
any other relevant matters as may be agreed. 
 
2. The Parties may, at the reviews pursuant to 
paragraph 1, enter into negotiations to negotiate further 
improvements to specific commitments under this 
Chapter so as to progressively liberalise trade in 
services between the Parties. 
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Article 24 
 

Miscellaneous Provisions 
 
1. The GATS Annexes, namely, Annex on 
Movement of Natural Persons Supplying Services 
under the Agreement, Annex on Air Transport Services, 
Annex on Financial Services, and Annex on 
Telecommunications, shall apply to this Chapter, 
mutatis mutandis. 
 
2. Except as otherwise provided in this Chapter, this 
Chapter or any action taken under it shall not affect or 
nullify the rights and obligations of a Party under 
existing agreements to which it is a party. 
 

Article 25 
 

Denial of Benefits 
 
A Party may deny the benefits of this Chapter: 
 
(a) to the supply of a service, if the Party establishes 

that the service is supplied from or in the area of 
a non-Party; 

 
(b) in the case of the supply of a maritime transport 

service, if the Party establishes that the service 
is supplied: 

 
(i) by a vessel registered under the laws of a 

non-Party; and 
 

(ii) by a person of a non-Party which operates 
and/or uses the vessel in whole or in part; 
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(c) to a service supplier that is a juridical person, if 
the Party establishes that that juridical person is 
not a service supplier of another Party. 
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CHAPTER 9 
 
 

ECONOMIC AND TECHNICAL CO-OPERATION 
 
 

Article 1 
 

Objectives 
 
1. The Parties, in pursuit of their mutual benefits, 
agree to undertake economic and technical co-
operation under this Chapter in order to enable the 
Parties to facilitate, implement, expand, and enhance 
the benefits of this Agreement, taking into account the 
different levels of economic development of the Parties, 
especially the least-developed ASEAN Member States. 
 
2. The economic and technical co-operation under 
this Chapter shall aim, inter alia, at:  
 

(a) supporting the effective and efficient 
implementation and utilisation of this 
Agreement;  
 

(b) creating new opportunities for trade and 
investment and promoting competitiveness 
and innovation through the involvement, 
where appropriate, of the private sector 
including the small and medium enterprises 
(SMEs) by, inter alia, facilitating the 
integration of SMEs into Global Value Chains, 
and encouraging SMEs to organise or 
participate in trade promotion events;  

 
(c) promoting and deepening the level of 

economic and technical co-operation among 
the Parties by implementing the Work 
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Programme under Article 4 (Implementation 
of Economic and Technical Co-operation); 
and 

 
(d) enhancing the capabilities of the Parties 

through capacity building activities to enable 
the Parties to take full benefit of this 
Agreement. 

 
Article 2 

 
Scope 

 
The economic and technical co-operation under this 
Chapter shall support the implementation of this 
Agreement through economic and technical co-
operation activities which are related to trade in goods, 
trade in services, investment, and other areas, as 
mutually agreed by the Parties.  
 

Article 3 
 

Resources 
 
1. Taking into account the different levels of 
economic development of the Parties, the Parties shall 
contribute appropriately to the implementation of the 
Work Programme under Article 4 (Implementation of 
Economic and Technical Co-operation). 
 
2. In determining the appropriate level of 
contribution to the Work Programme, the Parties shall 
take into account: 
 

(a) the different levels of development and 
capacity of the Parties; 
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(b) the funding or in-kind contributions for 
implementing the Work Programme made by 
the Parties; and 

 
(c) that the appropriate level of contribution 

enhances the relevance and sustainability of 
co-operation, strengthens partnerships 
among the Parties, and builds the Parties’ 
shared commitment to the effective 
implementation and oversight of the Work 
Programme. 
 

Article 4 
 

Implementation of Economic and Technical Co-
operation  

 
1. Economic and technical co-operation activities 
shall involve Hong Kong, China and at least two 
ASEAN Member States.  
 
2. Notwithstanding paragraph 1, economic and 
technical co-operation activities may involve Hong 
Kong, China and only one ASEAN Member State, 
provided that those activities are regional in nature and 
of benefit to other ASEAN Member States.  Such 
activities shall aim at, inter alia, narrowing the gaps of 
economic development among ASEAN Member States 
or promoting the well-being of the people of ASEAN 
Member States towards further integration of ASEAN.  
 
3. The AHKFTA Joint Committee shall decide on 
matters relating to the implementation of this 
Chapter, including the development of a Work 
Programme for economic and technical co-operation 
activities. 
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4. The Parties may consider co-operation with 
external parties as deemed necessary to support the 
implementation of economic and technical co-
operation activities under this Chapter.  

 
5. The Work Programme shall be a reference 
document for implementing economic and technical 
co-operation activities and shall include: 
 

(a)   guidelines to implement economic and 
technical co-operation activities;  

 
(b) a list of economic and technical co-operation 

activities; and 
 
(c)   other aspects mutually agreed by the 

AHKFTA Joint Committee.  
 

Article 5 
 

Non-Application of Chapter 13 (Consultations and 
Dispute Settlement) 

 
Chapter 13 (Consultations and Dispute Settlement) 
shall not apply to any matter arising under this 
Chapter. 
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CHAPTER 10 
 
 

INTELLECTUAL PROPERTY 
 
 

Article 1 
 

Affirmation of the TRIPS Agreement  
 

Each Party affirms its rights and obligations with 
respect to another Party under the Agreement on 
Trade-Related Aspects of Intellectual Property Rights 
in Annex 1C to the WTO Agreement (the “TRIPS 
Agreement”). 
 

Article 2 
 

Co-operation 
 
The Parties agree to promote and strengthen co-
operation in the area of intellectual property rights in 
order to enhance their economic and trade relations. 
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CHAPTER 11 
 
 

GENERAL PROVISIONS AND EXCEPTIONS  
 
 

Article 1 
 

Transparency 
  
1.  Unless otherwise provided in this Agreement, in 
accordance with its laws and regulations, each Party 
shall make publicly available or, if not publicly 
available, provide upon request, its laws, regulations, 
administrative procedures, and administrative rulings 
and judicial decisions of general application as well as 
international agreements to which the Party is a party, 
that pertain to or affect the implementation and 
operation of this Agreement. 
 
2. Each Party shall, upon request by another Party, 
respond to specific questions from, and provide 
information to, the latter, in the English language, with 
respect to matters referred to in paragraph 1. 
 

Article 2 
 

General Exceptions 
 

1.  For the purposes of Chapter 2 (Trade in Goods), 
Chapter 3 (Rules of Origin), Chapter 4 (Customs 
Procedures and Trade Facilitation), Chapter 5 
(Sanitary and Phytosanitary Measures), and Chapter 6 
(Standards, Technical Regulations and Conformity 
Assessment Procedures), Article XX of GATT 1994 
and its interpretive notes are incorporated into and 
shall form part of this Agreement, mutatis mutandis. 
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2.  For the purposes of Chapter 8 (Trade in 
Services), Article XIV of GATS including its footnotes 
is incorporated into and shall form part of this 
Agreement, mutatis mutandis. 
 

Article 3 
 

Security Exceptions  
 

1. Nothing in this Agreement shall be construed to: 
 

(a) require any Party to furnish any information 
the disclosure of which it considers contrary 
to its essential security interests; 

 
(b) prevent any Party from taking any action 

which it considers necessary for the 
protection of its essential security interests: 

 
(i) relating to fissionable and fusionable 

materials or the materials from which 
they are derived; 

 
(ii) relating to the traffic in arms, 

ammunition and implements of war and 
to such traffic in other goods and 
materials, or relating to the supply of 
services, as carried on directly or 
indirectly for the purpose of supplying or 
provisioning a military establishment; 

 
(iii) taken so as to protect critical public 

infrastructure 14        including 
communications, power and water 
infrastructures from deliberate attempts 

                                                           
14  For clarity, this includes critical public infrastructures whether publicly or 
privately owned.  
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intended to disable or degrade such 
infrastructures; or  

 
(iv) taken in time of national emergency or 

war or other emergency in external 
relations; or 

 
(c) prevent any Party from taking any action in 

pursuance of its obligations under the United 
Nations Charter for the maintenance of 
international peace and security.  

 
2. A Party shall promptly inform the other Parties to 
the fullest extent possible of measures taken under 
subparagraphs 1 (b) and 1 (c) and of their termination. 
 

Article 4 
 

Taxation Measures 
 
1. Except as provided in this Article, nothing in this 
Agreement shall apply to taxation measures. 
 
2. This Agreement shall only grant rights or impose 
obligations with respect to taxation measures where 
corresponding rights and obligations are also granted 
or imposed under the WTO Agreement. 
 
3. Nothing in this Agreement shall affect the rights 
and obligations of any Party under any tax convention 
relating to the avoidance of double taxation in force 
between any of the Parties.  In the event of any 
inconsistency relating to a taxation measure between 
this Agreement and any such tax convention, the latter 
shall prevail.  Any consultation between the relevant 
Parties about whether an inconsistency relates to a 
taxation measure shall be done by the competent tax 
authorities, as stipulated under the internal laws of the 
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relevant Parties.  The request for such consultation 
shall be addressed to the relevant Parties through the 
contact points designated in accordance with Article 2 
(Communications) of Chapter 12 (Institutional 
Provisions). 
 
4. Nothing in this Agreement shall oblige a Party to 
extend to any other Party the benefit of any treatment, 
preference or privilege arising from any existing or 
future agreement relating to the avoidance of double 
taxation or from the provisions on the avoidance of 
double taxation in any other agreement or arrangement 
by which the Party is bound. 
 
5. For the purposes of this Article, taxation 
measures do not include any customs duties. 
 

Article 5 
 

Disclosure of Information 
 
1. Unless otherwise provided in this Agreement, 
where a Party provides information to another Party in 
accordance with this Agreement and designates the 
information as confidential, the other Party shall 
maintain the confidentiality of the information.  Such 
information shall be used only for the purposes 
specified, and shall not be otherwise disclosed without 
the specific written permission of the Party providing 
the information. 
 
2.  Unless otherwise provided in this Agreement, 
nothing in this Agreement shall require any Party to 
furnish or allow access to confidential information, the 
disclosure of which would impede law enforcement or 
violate its internal law, or otherwise be contrary to the 
public interest, or which would prejudice legitimate 
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commercial interests of particular enterprises, public or 
private. 
 

Article 6 
 

Application 
 
Each Party shall take such reasonable measures as 
may be available to it to ensure observance of the 
provisions of this Agreement by the regional and local 
governments and authorities within its Area. 
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CHAPTER 12 
 
 

INSTITUTIONAL PROVISIONS 
 
 

Article 1 
 

AHKFTA Joint Committee 
 
1. The Parties hereby establish the ASEAN - Hong 
Kong, China Free Trade Area Joint Committee (the 
“AHKFTA Joint Committee”) consisting of 
representatives of the Parties. 
 
2. The functions of the AHKFTA Joint Committee 
shall be to: 
 

(a) review the implementation and operation of 
this Agreement and the AHK Investment 
Agreement; 

 
(b) consider and recommend to the Parties any 

amendment to this Agreement or the AHK 
Investment Agreement; 

 
(c)  supervise and co-ordinate the work of all 

subsidiary bodies established under this 
Agreement15, as well as other joint activities 
conducted under this Agreement and the 
AHK Investment Agreement 16; 

  
                                                           
15 For the avoidance of doubt, subsidiary bodies established under this Agreement 
include the sub-committees established under the relevant Chapters of this 
Agreement, but does not include any arbitral tribunal established under Chapter 13 
(Consultations and Dispute Settlement). 
 
16 The other joint activities do not include activities conducted under Chapter 13 
(Consultations and Disputes Settlement) and arbitration conducted under the AHK 
Investment Agreement. 
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(d) consider and adopt, where appropriate, 
decisions and recommendations of subsidiary 
bodies established under this Agreement; 

 
(e) consider any other matter that may affect the 

operation of this Agreement or the AHK 
Investment Agreement or that is entrusted to 
it by the Parties; and 

 
(f) carry out any other function as the Parties 

may agree. 
 

3. In the fulfilment of its functions, the AHKFTA 
Joint Committee may establish additional subsidiary 
bodies, including ad hoc bodies, and assign the 
subsidiary bodies established under this Agreement 
with tasks on specific matters, or delegate its 
responsibilities to any of them. 
 
4. The AHKFTA Joint Committee shall establish its 
rules and procedures. 

 
5. Unless the Parties otherwise agree, the AHKFTA 
Joint Committee shall convene its first meeting within 
one year after this Agreement enters into force.  Its 
subsequent meetings shall be convened at such 
frequency as the Parties may mutually determine, and 
as necessary to discharge its functions under this 
Agreement.  Unless the Parties otherwise agree, the 
AHKFTA Joint Committee shall convene alternately in 
ASEAN Member States and Hong Kong, China.  
Special meetings of the AHKFTA Joint Committee may 
be convened, as agreed by the Parties, within 30 days 
from the date of receipt of the request of a Party or as 
otherwise mutually determined by the Parties. 
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Article 2 
 

Communications 
 
1. Each Party shall designate a contact point to 
facilitate communications among the Parties on any 
matter relating to this Agreement.  All official 
communications in this regard shall be in the English 
language. 
 
2. Each Party shall provide details of its contact 
point to the other Parties.  Each Party shall notify the 
other Parties promptly of any amendment to the details 
of its contact point.   
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CHAPTER 13 
 
 

CONSULTATIONS AND DISPUTE SETTLEMENT  
 

 
SECTION A 

 
Introductory Provisions 

 
 

Article 1 
 

Definitions  
  
For the purposes of this Chapter, unless the context 
otherwise requires: 
 
(a) Complaining Party means any Party that 

requests consultations under Article 6 
(Consultations); 

 
(b) dispute arising under this Agreement means 

a complaint made by a Complaining Party 
concerning any measure affecting the operation, 
implementation, or application of this Agreement 
whereby any benefit accruing to such Party under 
this Agreement is being nullified or impaired, or 
the attainment of any objective of this Agreement 
is being impeded, as a result of the failure of the 
Responding Party to carry out its obligations17 
under this Agreement18;  

 

                                                           
17 A failure to carry out its obligations includes application by the Responding Party 
of any measure which is in conflict with the obligations under this Agreement. 
 
18 Non-violation complaints are not permitted under this Agreement. 
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(c) Parties to the dispute means the Complaining 
Party and the Responding Party; 

 
(d) Responding Party means any Party to which the 

request for consultations is made under Article 6 
(Consultations); and 

 
(e) Third Party means any Party that has notified its 

substantial interest in the matter before an 
arbitral tribunal pursuant to Article 10 (Third 
Party). 

 
Article 2 

 
Objective 

 
The objective of this Chapter is to provide an effective, 
efficient and transparent process for consultations and 
settlement of disputes arising under this Agreement. 
 

Article 3  
 

Scope and Coverage 
 

1. Unless otherwise provided in this Agreement, 
this Chapter shall apply to the settlement of disputes 
arising under this Agreement.  This Chapter shall not 
apply to the settlement of disputes arising under 
Chapter 7 (Trade Remedies), Chapter 9 (Economic 
and Technical Co-operation), and Chapter 10 
(Intellectual Property). 
 
2. This Chapter shall apply subject to such special 
and additional provisions on dispute settlement 
contained in other Chapters of this Agreement. 
 
3. Subject to Article 5 (Choice of Forum), this 
Chapter is without prejudice to the rights of a Party to 
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have recourse to dispute settlement procedures 
available under other international agreements to 
which it is a party. 
 

Article 4 
 

General Provisions 
 

1. This Agreement shall be interpreted in 
accordance with the customary rules of treaty 
interpretation of public international law. 
 
2. All notifications, requests and replies made 
pursuant to this Chapter shall be in writing. 
 
3. The Parties to the dispute are encouraged at 
every stage of the dispute to make every effort to reach 
a mutually agreed solution to the dispute.  Where a 
mutually agreed solution is reached, the terms and 
conditions of the agreement shall be notified to all other 
Parties. 
 
4. Unless otherwise specified, any time period 
provided in this Chapter may be modified by mutual 
agreement of the Parties to the dispute provided that 
any such modification shall not prejudice the rights of a 
Third Party pursuant to Article 10 (Third Party). 
 

Article 5 
 

Choice of Forum  
 

1. Where a dispute concerning any matter arises 
under this Agreement and under another international 
agreement to which the Parties to the dispute are party, 
the Complaining Party may select the forum in which to 
address that matter.  The forum selected shall be used 
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to the exclusion of other possible fora in respect of that 
matter. 
 
2. For the purposes of this Article, the Complaining 
Party shall be deemed to have selected the forum in 
which to settle the dispute when it has requested the 
establishment of an arbitral tribunal pursuant to 
Article 8 (Request for Establishment of an Arbitral 
Tribunal) or requested the establishment of, or referred 
a matter to, a dispute settlement panel under another 
international agreement. 
 
3. This Article does not apply where the Parties to 
the dispute agree in writing that this Article shall not 
apply to a particular dispute. 
 
 

SECTION B 
 

Consultation Provisions 
  
 

Article 6 
 

Consultations 
 
1. A Party may request consultations with any other 
Party with respect to any dispute arising under this 
Agreement.  A Responding Party shall accord due 
consideration to a request for consultations made by a 
Complaining Party and shall accord adequate 
opportunity for such consultations. 

 
2. A request for consultations shall give the reasons 
for the request, including identification of the measure 
at issue and an indication of the factual and legal basis 
for the complaint.  
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3. The Complaining Party shall simultaneously 
provide a copy of such request to all other Parties.  The 
Responding Party shall immediately acknowledge 
receipt of the request by way of notification to all the 
Parties, indicating the date on which the request was 
received. 

 
4. The Responding Party shall, unless otherwise 
mutually agreed, reply to the request within seven days 
after the date of its receipt and shall enter into 
consultations within a period of no more than:  

 
(a) 10 days after the date of receipt of the request 

in cases of urgency, including those 
concerning perishable goods; or 

 
(b) 30 days after the date of receipt of the request 

for any other matter. 
 
5. If the Responding Party does not enter into 
consultations within the periods specified in 
paragraph 4, or a period otherwise mutually agreed, 
the Complaining Party may proceed directly to request 
the establishment of an arbitral tribunal pursuant to 
Article 8 (Request for Establishment of an Arbitral 
Tribunal). 
 
6. The Parties to the dispute shall make every effort 
to reach a mutually satisfactory solution through 
consultations.  To this end, the Parties to the dispute 
shall: 

 
(a) provide sufficient information to enable a full 

examination of the matter, including how the 
measure at issue might affect the 
implementation or application of this 
Agreement; 
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(b) treat any confidential or proprietary 
information exchanged in the course of 
consultations on the same basis as the Party 
providing the information; and  

 
(c) upon request by a Party to the dispute, 

endeavour to make available for the 
consultations personnel of their government 
agencies or other regulatory bodies who have 
responsibility for or expertise in the matter 
under consultation.  

 
7. Consultations shall be confidential and without 
prejudice to the rights of the Parties to the dispute in 
any further or other proceedings. 
 
8.  Whenever a Party other than the Parties to the 
dispute considers that it has a substantial trade interest 
in the consultations, such Party may notify the Parties 
to the dispute, within seven days after the date of the 
notification of the request for consultations, of its desire 
to be joined in the consultations.  Such notification shall 
be simultaneously provided to all other Parties.  Such 
Party shall be joined in the consultations if the Parties 
to the dispute agree.   
 

Article 7  
 

Good Offices, Conciliation, Mediation  
 

1. The Parties to the dispute may at any time agree 
to good offices, conciliation or mediation.  Procedures 
for good offices, conciliation or mediation may begin at 
any time and be terminated at any time. 
 
2. If the Parties to the dispute agree, procedures for 
good offices, conciliation or mediation may continue 
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while the matter is being examined by an arbitral 
tribunal established or re-convened under this Chapter. 
 
3. Proceedings involving good offices, conciliation 
and mediation and positions taken by the Parties to the 
dispute during these proceedings shall be confidential 
and without prejudice to the rights of any Party to the 
dispute in any further or other proceedings. 

 
 

SECTION C 
 

Adjudication Provisions 
 
 

Article 8 
 

Request for Establishment of an Arbitral Tribunal 
 
1. The Complaining Party may request the 
establishment of an arbitral tribunal to consider the 
dispute arising under this Agreement if: 
 

(a) the Responding Party does not enter into 
consultations in accordance with paragraph 4 
of Article 6 (Consultations); or 

 
(b) the consultations fail to resolve a dispute 

within: 
 

(i) 20 days after the date of receipt of the 
request for consultations in cases of 
urgency, including those concerning 
perishable goods; 

  
(ii) 60 days after the date of receipt of the 

request for consultations regarding 
any other matter; or 
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(iii) any other period as the Parties to the
dispute may agree.

2. A request made pursuant to paragraph 1 shall
identify the specific measure at issue and provide
details of the factual and legal basis of the complaint
(including the provisions of this Agreement to be
addressed by the arbitral tribunal) sufficient to present
the problem clearly.

3. The Complaining Party shall simultaneously
provide a copy of such request to all other Parties.  The
Responding Party shall immediately acknowledge
receipt of the request by way of notification to all the
Parties, indicating the date on which the request was
received.

4. Where a request is made pursuant to
paragraph 1, an arbitral tribunal shall be established in
accordance with Article 11 (Establishment and Re-
convening of an Arbitral Tribunal).

Article 9 

Procedures for Multiple Complainants 

1. Where more than one Party requests the
establishment of an arbitral tribunal related to the same
matter, a single arbitral tribunal shall be established to
examine these complaints if all the Parties to the
disputes agree.  The Parties to the disputes should
seek to establish a single arbitral tribunal whenever
feasible.

2. The single arbitral tribunal shall organise its
examination and present its findings in such a manner
that the rights which the Parties to the dispute would
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have enjoyed had separate arbitral tribunals examined 
the complaints are in no way impaired. 
 
3. If more than one arbitral tribunal is established to 
examine the complaints related to the same matter, the 
Parties to the disputes shall endeavour to ensure that 
the same persons serve as arbitrators for each arbitral 
tribunal. The arbitral tribunals shall consult each other 
to ensure, to the greatest extent possible, that the 
timetables for the arbitral tribunal processes are 
harmonised. 
 

Article 10  
 

Third Party  
 

1. Any Party having a substantial interest in a 
matter before an arbitral tribunal may notify the Parties 
to the dispute of its interest no later than 10 days after 
the date of receipt by the Responding Party of the 
request for the establishment of the arbitral tribunal or 
the date of a request for a Compliance Review Tribunal 
pursuant to Article 16 (Compliance Review).  The Party 
shall simultaneously provide such notification to all 
other Parties.  The Party notifying its substantial 
interest shall have the rights and obligations of a Third 
Party. 
  
2. A Third Party shall receive the submissions of the 
Parties to the dispute to the first substantive meeting of 
the arbitral tribunal with the Parties to the dispute under 
Rule 10 of Annex 13-1 (Rules of Procedure for Arbitral 
Tribunal Proceedings).  
 
3. A Third Party shall have an opportunity to make 
at least one written submission to the arbitral tribunal 
and shall have an opportunity to be heard by the 
arbitral tribunal at its first substantive meeting with the 
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Parties to the dispute.  The Third Party shall 
simultaneously provide any submission or other 
document submitted by it to the Parties to the dispute 
and all other Third Parties. 
 
4. The Parties to the dispute may agree to provide 
additional or supplemental rights to Third Parties 
regarding participation in arbitral tribunal proceedings.  
In providing additional or supplemental rights, the 
Parties to the dispute may impose conditions.  Unless 
the Parties to the dispute otherwise agree, the arbitral 
tribunal shall not grant any additional or supplemental 
rights to Third Parties regarding participation in arbitral 
tribunal proceedings. 
 
5. If a Third Party considers that a measure already 
the subject of an arbitral tribunal proceeding nullifies or 
impairs benefits accruing to it under this Agreement, 
such Party may have recourse to dispute settlement 
procedures under this Chapter. 
 

Article 11 
 

Establishment and Re-convening of an Arbitral 
Tribunal  

 
1. An arbitral tribunal requested pursuant to 
Article 8 (Request for Establishment of an Arbitral 
Tribunal) shall be established in accordance with this 
Article. 
 
2. Unless the Parties to the dispute otherwise 
agree, the arbitral tribunal shall consist of three 
arbitrators.  All appointments and nominations of 
arbitrators under this Article shall conform fully with the 
requirements in paragraphs 7 and 8. 
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3. The Parties to the dispute shall each appoint one
arbitrator within 20 days after the date of receipt by the
Responding Party of a request under paragraph 3 of
Article 8 (Request for Establishment of an Arbitral
Tribunal).  Where there is more than one Complaining
Party, they shall jointly appoint an arbitrator.

4. Following the appointment of the arbitrators in
accordance with paragraph 3, the Parties to the dispute
shall agree on the appointment of the third arbitrator
who shall serve as the chair of the arbitral tribunal.  To
assist in reaching this agreement, each of the Parties
to the dispute may provide to the other Party or Parties
to the dispute a list of up to three nominees for
appointment as the chair of the arbitral tribunal.  Where
there is more than one Complaining Party, the list of up
to three nominees shall be jointly provided by the
Complaining Parties.  If the Parties to the dispute fail to
agree on the chair of the arbitral tribunal within 15 days
after the appointment of the second arbitrator, the two
appointed arbitrators shall designate by common
agreement the third arbitrator who shall chair the
arbitral tribunal.

5. If any of the three arbitrators has not been
appointed within 45 days after the date of the receipt of
a request under paragraph 3 of Article 8 (Request for
Establishment of an Arbitral Tribunal), any Party to the
dispute may request the Director-General of the WTO
to make the remaining appointments within a further
period of 15 days.  Any lists of nominees which were
provided under paragraph 4 shall also be provided to
the Director-General of the WTO and may be used in
making the required appointments.  In the event that
the Director-General of the WTO is a national19 of any

19 For the purposes of this paragraph and paragraph 8 only, in the case of Hong Kong, 
China, “national” means a permanent resident of the Hong Kong Special 
Administrative Region. 
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Party to the dispute, the Deputy Director-General of the 
WTO or the officer next in seniority who is not a 
national of any Party to the dispute shall be requested 
to make the necessary appointments. 

6. The date of establishment of the arbitral tribunal
shall be the date on which the last arbitrator is
appointed.

7. All arbitrators shall:

(a) have expertise or experience in law,
international trade, other matters covered by
this Agreement, or the resolution of disputes
arising under international trade agreements;

(b) be chosen strictly on the basis of objectivity,
reliability, and sound judgement;

(c) be independent of, and not be affiliated with
or take any instruction from, any Party to the
dispute or Third Party;

(d) not have dealt with the matter under dispute
in any capacity;

(e) disclose to the Parties to the dispute
information which may give rise to justifiable
doubts as to their independence or
impartiality;

(f) serve in their individual capacities, and not as
government representatives or
representatives of any organisation; and

(g) comply with the Rules of Conduct for the
Understanding on Rules and Procedures
Governing the Settlement of Disputes
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adopted by the WTO Dispute Settlement 
Body on 11 December 1996. 

8. Unless the Parties to the dispute otherwise
agree, arbitrators shall not be nationals of any Party to
the dispute. In addition, the chair of an arbitral tribunal
shall not have his or her usual place of residence in any
Party to the dispute.

9. All Parties shall not give arbitrators instructions
or seek to influence them as individuals with regard to
matters before an arbitral tribunal.

10. If an arbitrator appointed under this Article
resigns or becomes unable to act, a successor
arbitrator shall be appointed in the same manner as
prescribed for the appointment of the original arbitrator
and shall have all the powers and duties of the original
arbitrator.  The work of the arbitral tribunal shall be
suspended during the appointment of the successor
arbitrator.

11. Where an arbitral tribunal is re-convened under
Article 16 (Compliance Review) or Article 17
(Compensation and Suspension of Concessions or
other Obligations), the re-convened arbitral tribunal
shall, where possible, have the same arbitrators as the
original arbitral tribunal.  Where this is not possible, any
replacement arbitrator shall be appointed in the same
manner as prescribed for the appointment of the
original arbitrator, and shall have all the powers and
duties of the original arbitrator.
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Article 12 

Functions of an Arbitral Tribunal 

1. An arbitral tribunal shall make an objective
assessment of the matter before it, including an
objective assessment of:

(a) the facts of the case;

(b) the applicability of the provisions of this
Agreement cited by the Parties to the dispute;
and

(c) whether the Responding Party has failed to
carry out its obligations under this Agreement.

2. An arbitral tribunal shall have the following terms
of reference unless the Parties to the dispute otherwise
agree within 20 days from the date of the establishment
of an arbitral tribunal:

“To examine, in the light of the relevant 
provisions of this Agreement, the matter 
referred to in the request for 
establishment of an arbitral tribunal made 
pursuant to Article 8 (Request for 
Establishment of an Arbitral Tribunal), 
and to make such findings and if 
applicable, recommendations provided 
for in this Agreement.”  

The arbitral tribunal shall make its findings in 
accordance with this Agreement. 

3. The arbitral tribunal shall set out in its report:
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(a) a descriptive section summarising the
submissions and arguments of the Parties to
the dispute and, if applicable, Third Parties;

(b) its findings on the facts of the case and on the
applicability of the relevant provisions of this
Agreement;

(c) its findings on whether the Responding Party
has failed to carry out its obligations under
this Agreement, and its recommendations, if
any, for the resolution of the matter; and

(d) its reasons for its findings in subparagraphs
(b) and (c).

4. In addition to paragraph 3, an arbitral tribunal
may include in its report any other findings relating to
the dispute jointly requested by the Parties to the
dispute.  The arbitral tribunal may recommend ways in
which the Responding Party could implement such
findings.

5. Unless the Parties to the dispute otherwise
agree, an arbitral tribunal shall base its report solely on
the relevant provisions of this Agreement, the
submissions and arguments of the Parties to the
dispute and, if applicable, Third Parties and any other
information provided to the arbitral tribunal pursuant to
paragraph 8 of Article 13 (Arbitral Tribunal
Procedures).  The submissions of Third Parties shall
be reflected in the report of the arbitral tribunal.

6. The interests of the Parties to the dispute and
those of other Parties shall be fully taken into account
during the arbitral tribunal proceedings.
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7. The findings and recommendations of the arbitral
tribunal referred to in paragraph 2 cannot add to or
diminish the rights and obligations provided in this
Agreement.

8. The arbitral tribunal shall consult the Parties to
the dispute regularly and provide adequate 
opportunities for the development of a mutually 
satisfactory solution to the dispute. 

9. An arbitral tribunal re-convened under this
Chapter shall also carry out functions with regard to
compliance review under Article 16 (Compliance
Review) and review of level of suspension of
concessions or other obligations under Article 17
(Compensation and Suspension of Concessions or
other Obligations).  Paragraphs 1 to 3 shall not apply
to an arbitral tribunal re-convened under Article 16
(Compliance Review) and Article 17 (Compensation
and Suspension of Concessions or other Obligations).

10. An arbitral tribunal shall make its decisions by
consensus.  If an arbitral tribunal is unable to reach
consensus, it may make its decisions by majority vote.
The arbitral tribunal shall indicate the different opinions
of the arbitrators on matters not unanimously agreed in
its report, not disclosing which arbitrator is associated
with majority or minority opinions.

Article 13 

Arbitral Tribunal Procedures 

1. An arbitral tribunal established pursuant to 
Article 11 (Establishment and Re-convening of an 
Arbitral Tribunal) shall adhere to this Chapter.  Unless 
the Parties to the dispute otherwise agree, the arbitral 
tribunal shall apply the rules of procedure set out in
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Annex 13-1 (Rules of Procedure for Arbitral Tribunal 
Proceedings).  On the request of a Party to the dispute, 
or on its own initiative, the arbitral tribunal may, after 
consulting the Parties to the dispute, adopt additional 
rules of procedure which do not conflict with the 
provisions of this Chapter or with Annex 13-1 (Rules of 
Procedure for Arbitral Tribunal Proceedings). 

2. An arbitral tribunal re-convened under Article 16
(Compliance Review) or Article 17 (Compensation and
Suspension of Concessions or other Obligations) may,
in consultation with the Parties to the dispute, establish
its own procedures which do not conflict with this
Chapter or Annex 13-1 (Rules of Procedure for Arbitral
Tribunal Proceedings), drawing as it deems
appropriate from this Chapter or Annex 13-1 (Rules of
Procedure for Arbitral Tribunal Proceedings).

Timetable 

3. After consulting the Parties to the dispute, an
arbitral tribunal shall, as soon as practicable and
whenever possible within 15 days after the
establishment of the arbitral tribunal, fix the timetable
for the arbitral tribunal process.  The arbitral tribunal
process, from the date of establishment until the date
of the final report shall, as a general rule, not exceed a
period of 150 days, unless the Parties to the dispute
otherwise agree.

4. Similarly, a Compliance Review Tribunal re-
convened pursuant to Article 16 (Compliance Review)
shall, as soon as practicable and whenever possible
within 15 days after re-convening, fix the timetable for
the compliance review process taking into account the
time periods specified in Article 16 (Compliance
Review).
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Arbitral Tribunal Proceedings 

5. The procedures for arbitral tribunal proceedings
should provide sufficient flexibility so as to ensure high-
quality reports, while not unduly delaying the arbitral
tribunal process.

Confidentiality 

6. The deliberations of an arbitral tribunal shall be
confidential.

Additional Information and Technical Advice 

7. The Parties to the dispute and Third Parties shall
respond promptly and fully to any request by an arbitral
tribunal for any information as the arbitral tribunal
considers necessary and appropriate.

8. An arbitral tribunal may, after consulting the
Parties to the dispute, seek information and technical
advice from any individual or body which it deems
appropriate.  The arbitral tribunal shall provide the
Parties to the dispute with any information or technical
advice it receives and an opportunity to provide
comments.  For greater certainty, where the arbitral
tribunal takes the information or technical advice into
account in the preparation of its report, it shall also take
into account any comments by the Parties to the
dispute on the information or technical advice.

Reports 

9. The arbitral tribunal shall provide an interim
report to the Parties to the dispute that meets the
requirements specified in paragraph 3 of Article 12
(Functions of an Arbitral Tribunal).
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10. The arbitral tribunal shall present its interim
report to the Parties to the dispute within 90 days after
the date of establishment of the arbitral tribunal or in
cases of urgency, including those concerning
perishable goods, within 60 days after the date of
establishment of the arbitral tribunal.  In exceptional
cases, if the arbitral tribunal considers it cannot present
its interim report within 90 days, or within 60 days in
cases of urgency, it shall inform the Parties to the
dispute in writing of the reasons for the delay together
with an estimate of the period within which it will
present its report.  Unless the Parties to the dispute
otherwise agree, any delay shall not exceed a further
period of 30 days.

11. A Party to the dispute may submit written
comments on the interim report to the arbitral tribunal
within 10 days after receiving the interim report or
within such period as the Parties to the dispute may
agree.

12. After considering any written comments by the
Parties to the dispute and making any further
examination it considers necessary, the arbitral tribunal
shall present its final report to the Parties to the dispute
within 30 days after presentation of the interim report,
unless the Parties to the dispute otherwise agree.  The
final report shall set out any further arguments made
by the Parties to the dispute on the interim report.

13. The interim and final reports of the arbitral
tribunal shall be drafted without the presence of the
Parties to the dispute. Opinions expressed by
individual arbitrators in the reports of the arbitral
tribunal shall be anonymous.

14. The arbitral tribunal shall provide its final report
to all other Parties seven days after the report is
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presented to the Parties to the dispute, and at any time 
thereafter a Party to the dispute may make the report 
publicly available subject to the protection of any 
confidential information contained in the report. 

Article 14 

Suspension and Termination of Proceedings 

1. The Parties to the dispute may agree that the
arbitral tribunal suspends its work at any time for a
period not exceeding 12 months from the date of such
agreement.  In such event, the Parties to the dispute
shall jointly notify the chair of the arbitral tribunal.
Within this period, the suspended arbitral proceedings
shall resume upon the request of any Party to the
dispute.  If the work of the arbitral tribunal has been
continuously suspended for more than 12 months, the
authority for the establishment of the arbitral tribunal
shall lapse unless the Parties to the dispute otherwise
agree.

2. The Parties to the dispute may agree to terminate
the proceedings of an arbitral tribunal by jointly
notifying the chair of the arbitral tribunal at any time, in
the event that a mutually satisfactory solution to the
dispute has been found before the presentation of the
final report to the Parties to the dispute.

3. Before the arbitral tribunal presents its final
report, it may, at any stage of the proceedings, propose
that the Parties to the dispute seek to settle the dispute
amicably.

4. The Parties to the dispute shall notify all other
Parties that the arbitral tribunal has been suspended or
its authority has lapsed pursuant to paragraph 1 or has
been terminated pursuant to paragraph 2.
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SECTION D 

Implementation Provisions 

Article 15 

Implementation 

1. Where an arbitral tribunal finds that the
Responding Party has failed to carry out its obligations
under this Agreement, the Responding Party shall
comply with its obligations under this Agreement.

2. Within 30 days from the date of the presentation
of the arbitral tribunal’s final report to the Parties to the
dispute, the Responding Party shall notify the
Complaining Party:

(a) of its intention with respect to implementation,
including an indication of any possible action
it may take to comply with the obligation in
paragraph 1;

(b) whether such implementation can take place
immediately; and

(c) if such implementation cannot take place
immediately, the reasonable period of time
the Responding Party would need to
implement.

3. If it is impracticable to comply immediately with
the obligation in paragraph 1, the Responding Party
shall have a reasonable period of time to do so.
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4. If a reasonable period of time is required, it shall,
whenever possible, be mutually agreed by the Parties
to the dispute.  Where the Parties to the dispute are
unable to agree on the reasonable period of time within
45 days from the date of the presentation of the arbitral
tribunal’s final report to the Parties to the dispute, any
Party to the dispute may request that the arbitral
tribunal determines the reasonable period of time.
Unless the Parties to the dispute otherwise agree, such
request shall be made no later than 120 days from the
date of the presentation of the arbitral tribunal’s final
report to the Parties to the dispute.

5. Where a request is made pursuant to
paragraph 4, the arbitral tribunal shall present the
Parties to the dispute with a report containing a
determination of the reasonable period of time and the
reasons for such determination within 45 days from the
date of the request.

6. As a guideline, the reasonable period of time
determined by the arbitral tribunal should not exceed
15 months from the date of the presentation of the
arbitral tribunal’s final report to the Parties to the
dispute.  However, its duration may be shorter or
longer, depending upon the particular circumstances.

Article 16 

Compliance Review 

1. Where the Parties to the dispute disagree on the
existence or consistency with this Agreement of
measures taken to comply with the obligation in
paragraph 1 of Article 15 (Implementation), such
dispute shall be decided through recourse to an arbitral
tribunal re-convened for this purpose (“Compliance
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Review Tribunal”).20  Unless otherwise specified in this 
Chapter, a Compliance Review Tribunal may be 
convened at the request of any Party to the dispute.  

2. The request for re-convening an arbitral tribunal
under paragraph 1 may only be made after the earlier
of:

(a) the expiry of the reasonable period of time as
determined under Article 15
(Implementation); or

(b) a notification to the Complaining Party by the
Responding Party that it has complied with
the obligation in paragraph 1 of Article 15
(Implementation), including a description of
how the Responding Party has complied with
such obligation.

3. A Compliance Review Tribunal shall make an
objective assessment of the matter before it, including
an objective assessment of:

(a) the factual aspects of any implementation
action taken by the Responding Party; and

(b) whether the Responding Party has complied
with the obligation in paragraph 1 of Article 15
(Implementation).

4. The Compliance Review Tribunal shall set out in
its report:

20 Consultations under Article 6 (Consultations) are not required for these 
procedures. 
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(a) a descriptive section summarising the
arguments of the Parties to the dispute and, if
applicable, Third Parties;

(b) its findings on the factual aspects of the case;
and

(c) its findings on whether the Responding Party
has complied with the obligation in
paragraph 1 of Article 15 (Implementation).

5. The Compliance Review Tribunal shall, where 
possible, provide its report to the Parties to the dispute 
within 60 days from the date it re-convenes.  When the 
Compliance Review Tribunal considers that it cannot 
provide its report within the 60-day period, it shall 
inform the Parties to the dispute in writing of the 
reasons for the delay together with an estimate of the 
period within which it will submit the report.  Unless the 
Parties to the dispute otherwise agree, it may extend 
the 60-day period for a maximum of 30 days.

6. Where an arbitral tribunal is requested to re-
convene pursuant to paragraph 1, it shall re-convene 
within 15 days from the date of the request, unless 
paragraph 10 of Article 11 (Establishment and Re-
convening of an Arbitral Tribunal) applies. 

Article 17 

Compensation and Suspension of Concessions or 
other Obligations 

1. Compensation and suspension of concessions or
other obligations are temporary measures available in
the event that the Responding Party does not comply
with its obligation under paragraph 1 of Article 15
(Implementation).  However, neither compensation nor
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suspension of concessions or other obligations is 
preferred to compliance with the obligation under 
paragraph 1 of Article 15 (Implementation). 
Compensation is voluntary and, if granted, shall be 
consistent with this Agreement. 

2. Where either of the following circumstances
exists:

(a) the Responding Party has notified the
Complaining Party that it does not intend to
comply with the obligation in paragraph 1 of
Article 15 (Implementation); or

(b) a failure to comply with the obligation in
paragraph 1 of Article 15 (Implementation)
has been established in accordance with
Article 16 (Compliance Review),

the Responding Party shall, if so requested by the 
Complaining Party, enter into negotiations with a view 
to developing mutually acceptable compensation. 

3. If no satisfactory compensation has been agreed
within 30 days from the date of a request made under
paragraph 2, the Complaining Party may at any time
thereafter notify the Responding Party and all other
Parties that it intends to suspend the application to the
Responding Party of concessions or other obligations
equivalent to the level of nullification and impairment,
and shall have the right to begin suspending
concessions or other obligations 30 days after the date
of receipt of the notification by the Responding Party.

4. The right to suspend concessions or other
obligations arising under paragraph 3 shall not be
exercised where:
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(a) a review is being undertaken pursuant to
paragraph 8; or

(b) a mutually agreed solution has been reached.

5. In considering what concessions or other
obligations to suspend pursuant to paragraph 3, the
Complaining Party shall apply the following principles:

(a) the Complaining Party should first seek to
suspend concessions or other obligations in
the same sector or sectors as that affected by
the measure; and

(b) the Complaining Party may suspend
concessions or other obligations in other
sectors if it considers that it is not practicable
or effective to suspend concessions or other
obligations in the same sector or sectors.

6. A notification made under paragraph 3 shall
specify the level of concessions or other obligations
that the Complaining Party proposes to suspend, and
the relevant Chapter or Chapters and sector or sectors
which the concessions or other obligations are related
to.  In the case where the Complaining Party suspends
concessions or other obligations in other sectors
pursuant to subparagraph 5 (b), the notification shall
also indicate the reasons for which the suspension is
based.

7. The level of suspending concessions or other
obligations shall be equivalent to the level of
nullification and impairment.  For the avoidance of
doubt, any suspension of concessions or other
obligations shall be restricted to those accruing to the
Responding Party under this Agreement.
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8. Within 30 days from the date of receipt of a 
notification made under paragraph 3, if the Responding 
Party objects to the level of concessions or other 
obligations proposed for suspension or considers that 
the principles set forth in paragraph 5 have not been 
followed, the Responding Party may request the 
arbitral tribunal to re-convene to make findings on the 
matter.  The arbitral tribunal shall provide its 
assessment to the Parties to the dispute within 30 days 
from the date it re-convenes.  Where an arbitral tribunal 
is requested to re-convene pursuant to this paragraph, 
it shall re-convene within 15 days from the date of the 
request, unless paragraph 10 of Article 11 
(Establishment and Re-convening of an Arbitral 
Tribunal) applies.

9. The suspension of concessions or other 
obligations shall be temporary and shall only be applied 
until such time as the obligation in paragraph 1 of 
Article 15 (Implementation) has been complied with or 
a mutually satisfactory solution is reached.

10. Where the right to suspend concessions or other 
obligations has been exercised under this Article, if the 
Responding Party considers that:

(a) the level of concessions or other obligations 
suspended by the Complaining Party is not 
equivalent to the level of the nullification and 
impairment; or

(b) it has complied with the obligation in 
paragraph  1  of  Article  15 (Implementation),  
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11. Where the arbitral tribunal re-convenes pursuant
to subparagraph 10 (a), paragraph 8 shall apply,
mutatis mutandis.  Where the arbitral tribunal re-
convenes pursuant to subparagraph 10 (b),
paragraphs 3 to 5 of Article 16 (Compliance Review)
shall apply.

SECTION E 

Final Provisions 

Article 18 

Special and Differential Treatment Involving 
Newer ASEAN Member States  

1. At all stages of the determination of the causes
of a dispute and of dispute settlement procedures
involving newer ASEAN Member States, particular
sympathetic consideration shall be given to the special
situation of newer ASEAN Member States.  In this
regard, all Parties shall exercise due restraint in raising
matters under these procedures involving a least-
developed country Party.  If nullification or impairment
is found to result from a measure taken by a least-
developed country Party, a Complaining Party shall
exercise due restraint regarding matters covered under
Article 17 (Compensation and Suspension of
Concessions or other Obligations) or other obligations
pursuant to these procedures.

it may request the arbitral tribunal to 
re-convene to examine the matter. 21

21 Where a Compliance Review Tribunal determines that measures taken by the 
Responding Party do not comply with the obligation in paragraph 1 of Article 15 
(Implementation), it may also, on request, assess whether the level of any existing 
suspension of concessions is still appropriate and, if not, assess an appropriate level.
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2. Where one or more of the Parties to a dispute is
a newer ASEAN Member State, the arbitral tribunal’s
reports shall explicitly indicate how it has taken
account of relevant provisions on special and
differential treatment for a newer ASEAN Member
State that form part of this Agreement and have been
raised by the newer ASEAN Member State in the
course of the dispute settlement procedures.

Article 19 

Expenses 

1. Unless the Parties to the dispute otherwise
agree, each Party to a dispute shall bear the costs of
its appointed arbitrator and its own expenses and legal
costs.

2. Unless the Parties to the dispute otherwise
agree, the costs of the chair of the arbitral tribunal and
other expenses associated with the conduct of its
proceedings shall be borne in equal parts by the
Parties to the dispute.

Article 20 

Contact Point 

1. Each Party shall designate a contact point for this
Chapter and shall notify the other Parties of the details
of its contact point within 30 days of the entry into force
of this Agreement.  Each Party shall notify the other
Parties of any amendment to the details of its contact
point.

2. Any request, written submission or other
document relating to any proceedings pursuant to this
Chapter shall be delivered to the relevant Party or
Parties through their designated contact points who
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shall provide confirmation of receipt of such document 
in writing. 

1. All proceedings pursuant to this Chapter shall be
conducted in the English language.

2. Any document submitted for use in any
proceedings pursuant to this Chapter shall be in the
English language.  If any original document is not in the
English language, the Party submitting it for use in the
proceedings shall provide an English language
translation of that document

Article 21 

Language 
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CHAPTER 14 

FINAL PROVISIONS 

Article 1 

Annexes and Footnotes 

The Annexes and footnotes to this Agreement 
constitute an integral part of this Agreement. 

Article 2 

Amendments 

This Agreement may be amended by the Parties by 
agreement in writing. 

Article 3 

Succession of Treaties or International 
Agreements 

If any international agreement, or a provision therein, 
referred to in this Agreement (or incorporated into this 
Agreement) is amended, the Parties shall consult one 
another on whether it is necessary to amend this 
Agreement, unless this Agreement otherwise provides. 

Article 4 

Entry into Force 

1. This Agreement shall be subject to ratification,
acceptance or approval.  The instrument of ratification,
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acceptance or approval by a Party shall be deposited 
with the depositary who shall promptly notify all other 
Parties of each deposit.  This Agreement shall enter 
into force on 1 January 2019 for the Parties that have 
deposited their instruments of ratification, acceptance 
or approval provided that Hong Kong, China and at 
least four ASEAN Member States have deposited their 
instruments of ratification, acceptance or approval.  

2. If this Agreement does not enter into force on the
date referred to in paragraph 1, it shall enter into force,
for the Parties that have deposited their instruments of
ratification, acceptance or approval, 60 days after the
date by which Hong Kong, China and at least four
ASEAN Member States have deposited their
instruments of ratification, acceptance or approval.

3. After the entry into force of this Agreement
pursuant to paragraph 1 or 2, this Agreement shall
enter into force for any other Party 60 days after the
date of the deposit of its instrument of ratification,
acceptance or approval.

4. Notwithstanding the entry into force of this
Agreement for a Party pursuant to paragraph 1, 2, or 3
of this Article, the rights and obligations in this
Agreement except Article 6 (Withdrawal and
Termination) shall not take effect for the Party unless
such Party is, at the same time, a party to the AHK
Investment Agreement.
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Article 5 

Depositary 

This Agreement including its amendments shall be 
deposited with the Secretary-General of ASEAN, who 
shall promptly furnish a certified copy thereof to each 
Party. 

Article 6 

Withdrawal and Termination 

1. Any Party may withdraw from this Agreement by
giving 180 days’ advance notice in writing to the
depositary who shall promptly notify the same to all
other Parties.

2. Any other Party may request, in writing,
consultations concerning any matter that may arise
from the withdrawal of a Party from this Agreement no
later than 60 days after the date of receipt of the
notification referred to in paragraph 1 from the
depositary.  The requested Party shall enter into
consultations in good faith upon receipt of the
request.

3. Any Party giving a notice of withdrawal pursuant
to:

(a) paragraph 1 to withdraw from this Agreement
shall be deemed to have given a notice of
withdrawal at the same time under paragraph
1 of Article 28 (Withdrawal and Termination)
of the AHK Investment Agreement; and

(b) paragraph 1 of Article 28 (Withdrawal and
Termination) of the AHK Investment
Agreement shall be deemed to have given a
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notice of withdrawal at the same time under 
paragraph 1 to withdraw from this Agreement. 

4. This Agreement shall terminate if, pursuant to
paragraph 1:

(a) Hong Kong, China withdraws; or

(b) this Agreement is in force for less than four
ASEAN Member States.

5. The AHK Investment Agreement shall
automatically terminate upon the termination of this
Agreement pursuant to paragraph 4.

Article 7 

Review 

The Parties shall undertake a general review of this 
Agreement with a view to furthering its objectives within 
three years from the date of entry into force of this 
Agreement, and every five years thereafter, unless 
otherwise agreed by the Parties.  

IN WITNESS WHEREOF, the undersigned, being duly 
authorised by their respective Governments, have 
signed this Agreement. 
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DONE at             ,                 , this                 , 
in a single original in the English language. 

For the Government of the  
Hong Kong Special  

Administrative Region of the 
People’s Republic of China 

EDWARD YAU TANG-WAH 
Secretary for Commerce and 

Economic Development 

For the Government of 
Brunei Darussalam 

PEHIN DATO LIM JOCK SENG 
Minister at the Prime Minister's 
Office and Second Minister of 

Foreign Affairs and Trade  

For the Government of 
the Kingdom of Cambodia 

PAN SORASAK 
Minister of Commerce 

For the Government of 
the Republic of Indonesia 

ENGGARTIASTO LUKITA 
Minister of Trade 
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For the Government of 
the Lao People’s Democratic 

Republic 

KHEMMANI PHOLSENA 
Minister of Industry and Commerce 

For the Government of 
Malaysia 

DATO’ SRI MUSTAPA MOHAMED 
Minister of International Trade and  

Industry 

For the Government of 
the Republic of the Union of 

Myanmar 

KYAW WIN 
Union Minister for Planning 

and Finance 
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For the Government of 
the Republic of the Philippines 

RAMON M. LOPEZ 
Secretary of Trade and Industry 

For the Government of 
the Republic of Singapore 

LIM HNG KIANG  
Minister for Trade and Industry 

(Trade) 

For the Government of 
the Kingdom of Thailand 

APIRADI TANTRAPORN 
Minister of Commerce 

For the Government of 
the Socialist Republic of Viet Nam 

TRAN TUAN ANH 
Minister of Industry and Trade 
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